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INTRODUCTION 

 
 

This paper will explore the issue of environmental regulation of New Zealand’s oceans. It 

will identify a gap in the environmental regulation of our oceans and assess two options for 

addressing this abyss. This paper aims to identify a solution that will ensure New Zealand’s 

marine environment is protected for present and future generations to enjoy. 

New Zealand’s oceans currently generate $NZ3.3 billion of revenue. Fishing and petroleum 

extraction are the main revenue generating activities. 1  There is an increasing interest in 

offshore petroleum2 and minerals.3 This enthusiasm will continue to grow as the era of easy 

oil comes to an end.4 New Zealand’s marine environment also contains a diverse range of 

ecosystems which support up to 80 percent of New Zealand’s plant and animal species.5 New 

Zealand’s oceans provide recreational opportunities and deliver services which are crucial for 

our survival, including the regulation of atmospheric gases (including carbon dioxide), acting 

as a source and sink for heat, and involvement in waste treatment and nutrient cycling.6  

Given the value of our oceans it is crucial that adequate environmental regulation is in place 

to protect the marine environment for present and future generations. Within the territorial 

sea the Resource Management Act 1991 (“RMA”) fulfils this role. Beyond the 12 nautical 

mile (“nm”) limit the environmental regulation is fragmented and piecemeal7 (see appendix 

one for an outline of the maritime zones). This paper will analyse two proposed options for 

filling this gap; extending the RMA and enacting the Exclusive Economic Zone and 

Continental Shelf (Environmental Effects) Bill 2011 (“the Bill”). It will assess whether either 

                                                        
1 Rod Oram “The sea bed and the sea flaw” Sunday Star Times (New Zealand, 19 June 2011). 
2 Four years ago there was just one multinational exploring offshore New Zealand. At the end of the 2009/2010 
year there were four corporations exploring offshore New Zealand: Crown Minerals Annual Report 2009/2010 
(Crown Minerals, Wellington, 2010) at 10. 
3 Ibid, at 18-19. 
4 Easy oil is oil which is easy to drill (technically and financially) and high quality: Ben Casselman “Facing Up 
to End of ‘Easy Oil’” The Wall Street Journal (United States of America, 24 May 2011) 
<http://online.wsj.com>. 
5Ministry for the Environment Environment NZ 2007 – Summary (Ministry for the Environment, Wellington, 
December 2007) at 57. 
6 Parliamentary Commissioner for the Environment Setting Course for a Sustainable Future: The Management 
of New Zealand’s Marine Environment (December 1999) at 8-9 and Rod Oram, above n 1. 
7 M Stirling “New Zealand’s Offshore Mining Regime – Rights and Responsibilities beyond the 12-Mile Limit” 
(2002) 6 NZJEL 139 at 176. 
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of these options can provide an adequate long term solution for the governance of New 

Zealand’s oceans.  

Chapter one will outline the gaping hole in the environmental regulation of New Zealand’s 

exclusive economic zone (“EEZ”) and extended continental shelf (“ECS”). The decade of 

policy work leading up to the proposed legislation illustrates the complexity of filling this gap. 

This chapter will discuss one of the challenges facing policy makers, ensuring that any 

regulation is consistent with New Zealand’s rights and obligations under international law.  

Chapter two will set out three benchmarks of good regulation; effectiveness, efficiency and 

equity and will also outline the theory of integrated environmental management.  

Chapter three will discuss the oceans governance regimes in Canada, Australia, and the 

United Kingdom and highlight the lessons learnt from the implementation of integrated 

environmental management in these countries.  

Chapter four will describe the background to the Exclusive Economic Zone and Continental 

Shelf (Environmental Effects) Bill. It will analyse the two proposed options for regulation of 

New Zealand’s oceans utilising the benchmarks set out in chapter two and the lessons learnt 

in chapter three.  

This paper concludes by suggesting that the Bill or an extended RMA could only provide a 

short term solution for filling the regulatory gap. It suggests that only a complete overhaul of 

our existing regulatory regime and replacement with new integrated oceans legislation will 

provide an adequate long term solution for oceans governance in New Zealand. 
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CHAPTER ONE: BEYOND THE TERRITORIAL SEA 

 
 

1.1 Introduction 

This chapter outlines a gaping hole in New Zealand’s environmental law. It highlights that it 

took over a decade of policy work to propose a solution to this problem. The environmental 

regulatory scheme within 12 nm is compared with that beyond the 12 nm line in order to 

demonstrate the regulatory gap. Finally, this chapter will address New Zealand’s rights and 

obligations under international law which increase the complexity of solving this problem. 

 

1.2 The Regulatory Gap  

There is a gaping hole in the regulation of New Zealand’s oceans. The RMA extends to the 

edge of the territorial sea, but beyond the 12 nm limit New Zealand’s environmental law is 

fragmented and piecemeal (see figure 1).8  Some limited regulation of the environmental 

effects of petroleum and minerals activities is provided by the Maritime Transport Act 1994 

and further controls could be imposed through permits issued under the Crown Minerals Act 

1991. There is some limited conservation legislation which applies beyond the 12 nm limit.9 

The inadequacy of New Zealand’s environmental management regime beyond 12 nm was 

first brought to attention in 1996 by the Parliamentary Commissioner for the Environment's 

report “Environmental Management of Petroleum and Mineral Mining Activities beyond the 

12-mile Limit”. 10  A further paper entitled “Setting Course for a Sustainable Future: the 

Management of New Zealand’s Marine Environment” followed from the Commissioner in 

1999.11 In 2000 the Ministry for the Environment began policy work on this issue, producing 

a report entitled “Offshore Options” in 2005 12  and a discussion document “Improving 

                                                        
8 Stirling, above n 7, at 176. 
9 The Marine Mammals Protection Act 1978 and the Wildlife Act 1953 provide species-specific protection but 
there is no legislation providing for area wide protection. 
10 Parliamentary Commissioner for the Environment Environmental Management of Petroleum and Mineral 
Mining Activities Beyond the 12-mile Limit (November 1996). 
11 Parliamentary Commissioner for the Environment, above n 6. 
12 Ministry for the Environment Offshore Options: Managing Environmental Effects in New Zealand’s Exclusive 
Economic Zone (June 2005). 
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Regulation of Environmental Effects in New Zealand’s Exclusive Economic Zone” in 2007.13 

The result of this policy work was a cabinet paper.14 The Labour government of the time 

approved work to begin on drafting a bill.15 The change of government after the 2008 election 

resulted in this issue being placed on the backburner for almost 3 years. The current National 

government announced an intention to introduce new legislation in July 2011.16 At the time 

of writing the Bill had been referred to select committee.  

The fact that policy work on this regulatory gap has continued for over a decade without 

tangible results demonstrates the considerable complexity of identifying and implementing an 

appropriate solution.  The following sections will examine the regulatory gap in detail by 

comparing the environmental management scheme within 12 nm with the current scheme 

beyond 12 nm. 
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Figure 1: The existing environmental regulation scheme, highlighting the regulatory gap beyond the 

territorial sea (in yellow) 

 

 

 

                                                        
13 Ministry for the Environment “Improving Regulation of Environmental Effects in New Zealand’s Exclusive 
Economic Zone: Discussion Paper” (August 2007). 
14 Cabinet Paper “Proposal of Exclusive Economic Zone Environmental Effects Legislation” (10 July 2008) 
CAB 07-C-0751. 
15 Trevor Mallard “Legislation to safeguard ocean ecosystems” (press release, 27 June 2008). 
16 Nick Smith “Environmental protection law for oceans announced” (press release, 2 June 2011). 
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1.2.1 Environmental Regulation within the Territorial Sea 

The RMA is the principal environmental statute applying within the territorial sea.17 The 

purpose of the RMA is to promote the sustainable management of natural and physical 

resources.18 It achieves this by placing restrictions on certain effects19 and allowing those 

effects only if a planning document expressly permits them or if a resource consent is 

granted.20  Local authorities are tasked with producing planning documents and deciding 

resource consent applications. The RMA’s resource consent regime allows for the evaluation 

of a proposal prior to its commencement. A resource consent application must include an 

assessment of environmental effects. 21  The application may be publicly notified (if the 

adverse effects of the activity are likely to be "more than minor"22) before the consent 

authority decides whether to allow the application, allow it with conditions, or disallow it.23 

The RMA regulates oil and gas activities within the territorial sea. For example, in order to 

develop the Pohokura offshore gas field (located approximately 8 km off the coast of 

Taranaki) Shell Exploration NZ Limited was required to obtain four resource consents for; 

the occupation of the coastal marine area, taking and using water, erecting offshore platforms, 

structures and pipelines and disturbing the seabed and foreshore.24 These consents include 43 

conditions requiring the consent holder, inter alia, to adopt the best practicable option to 

minimise effects on the environment, to adequately maintain the structures, to relocate 

kaimoana (seafood) from the disturbed area, to prepare a contingency plan and a wildlife 

management plan.25  

 

 

                                                        
17 The RMA governs the coastal marine area. The seaward boundary of the coastal marine area is the 12 nm line 
dividing the territorial sea and the exclusive economic zone: Resource Management Act 1991, s 2. 
18 Resource Management Act 1991, s 5. 
19 Including the erection of a structure, the disturbance of the seabed, the deposition of any substance, the 
occupation of the common marine and coastal area, the removal of natural material from the area, the dumping 
or incineration of any waste, and the discharge of a harmful substance or contaminant into water. See the 
Resource Management Act 1991, part 3. 
20 The Act prohibits absolutely the dumping or storage of radioactive matter or waste: Resource Management 
Act 1991, s 15C. 
21 Resource Management Act 1991, s 15C. 
22 Resource Management Act 1991, s 95 
23 Resource Management Act 1991, s 104A – 104D. 
24 Taranaki Regional Council Shell Exploration NZ Limited Pohokura Offshore Monitoring Programme 2007-
2009 Technical Report 2009-23 (September 2009), executive summary. 
25 Taranaki Regional Council, above n 24, at 5-8. 
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1.2.2 Environmental Regulation beyond the Territorial Sea 

The difference between the two regimes can be highlighted by considering the example of 

Petrobras International Braspetro B.V. Petrobras undertook seismic exploration of the 

Raukumara Basin in 2011. A large portion of the exploration area is beyond the 12 nm limit 

and thus Petrobras’ activities are not regulated by the RMA. Environmental regulation is 

provided by permit conditions, voluntary guidelines, and the Maritime Transport Act. 

The Crown Minerals Act allows the Minister to grant a permit “on such conditions as the 

Minister thinks fit.”26 Petrobras is required to comply with the conditions of its exploration 

permit. However, permit conditions relating to environmental protection are generally limited 

to a condition requiring the permit holder to “make all reasonable efforts to … mine … in 

accordance with good exploration and mining practice.”27 Petrobras may also be guided by 

the voluntary Environmental Best Practice Guidelines for the Offshore Petroleum Industry. 

The guidelines require operators to conduct all activities to the standard of a “reasonable and 

prudent operator”28 and to apply “best practicable options” to minimise or prevent adverse 

effects on the environment.29  

The permit condition and guidelines provide little environmental protection. Both the permit 

condition and the guidelines are qualified by the term “reasonable”. This sets the bar low by 

merely requiring operators to meet industry standards and effectively requires self regulation 

by the industry. In addition, the term “good exploration and mining practice” is not focused 

on environmental protection, it is a wider term which also requires practice that is economic, 

efficient, and safe. Finally, the guidelines are voluntary and have no legal force or penalties.30 

The Maritime Transport Act 31  and the Marine Protection Rules 2011 provide limited 

environmental regulation of oil and gas activities. The Act does not impose an impact 

assessment or consenting process. It creates offences for discharging harmful substances and 

                                                        
26 Crown Minerals Act 1991, s 25(1). 
27 For example: NZ Petroleum & Minerals Petroleum Mining Permit 50509 (November 2009) and NZ 
Petroleum & Minerals Petroleum Exploration Permit 52707 (June 2010) 
28 Maritime New Zealand and Ministry for the Environment Environmental Best Practice Guidelines for the 
Offshore Petroleum Industry (March 2006), paragraph 3.2. 
29 Ibid, paragraph 3.4. 
30 Ibid, paragraph 2.2. 
31 The Act applies within New Zealand’s “continental waters” including the territorial sea, exclusive economic 
zone and the high seas overlying the extended continental shelf: Maritime Transport Act 1994, s 222. Although 
New Zealand has no jurisdiction over the high seas this recognizes that New Zealand would be liable at 
international law for any pollution of the high seas caused by exploration of its extended continental shelf: 
Stirling, above n 7, at 166. 
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dumping of waste where the discharge or dumping is not in accordance with the Marine 

Protection Rules.32 The Act also requires offshore installations to have a marine oil spill 

contingency plan33 which outlines the measures to be taken in respect of an oil spill from the 

offshore installation. 34  The Marine Protection Rules require operators of an offshore 

installation to develop a discharge management plan35 establishing procedures and practices 

aimed at reducing the environmental impacts from discharges of harmful substances from 

offshore activities36 through risk identification, assessment and prevention.37  

The long title of the Marine Transport Act states that one of its functions is “to protect the 

marine environment”,38 however its effectiveness in doing so is limited in two ways. First, 

because the Act implements New Zealand’s international marine commitments,39 it focuses 

on discharges and dumping. It does not address effects such as the taking and use of water, 

erection of structures and pipelines or disturbance of the seabed, which may be managed 

through resource consent conditions within the territorial sea. Second, the mechanisms the 

Act and Rules provide are limited to the management of effects, there is no basis on which an 

activity can be barred from occurring.  

 

1.2.3 Other regulation in the marine environment 

The fisheries industry and marine conservation are managed separately under the Fisheries 

Act 1996 and the Marine Reserves Act 1971.  

The Fisheries Act regulates commercial, recreational and customary fishing within New 

Zealand fisheries waters, including the waters of the territorial sea and the exclusive 

economic zone. 40  The purpose of the Fisheries Act is “to provide for the utilisation of 

fisheries resources while ensuring sustainability”.41 This is primarily achieved through the 

setting of a total allowable catch, a total allowable commercial catch and the quota 

                                                        
32 Maritime Transport Act 1994, ss 226 and 261. 
33 Maritime Transport Act 1994, s 287. 
34 Maritime Transport Act 1994, s 281. 
35 Maritime Protection Rules 2011, r 200.4. 
36 Maritime New Zealand “Discharge management plans” <www.maritimenz.govt.nz>. 
37 Maritime Protection Rules 2011, schedule 1. 
38 Maritime Transport Act 1994, long title. 
39 New Zealand also has obligations in relation to marine pollution under the London Dumping Convention 
1972 and the International Convention for the Prevention of Pollution from Ships 1973.  
40 Fisheries Act 1996, s 2. 
41 Fisheries Act 1996, s 8. 
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management system. The Fisheries Act also allows the Minster of Fisheries to set 

sustainability measures relating to, inter alia, catch limits, size or sex limits, areas, methods, 

and seasons.  

The Marine Reserves Act allows for the establishment of marine reserves for the scientific 

study of marine life. 42  These can be created in areas of territorial sea 43  that “contain 

underwater scenery, natural features, or marine life, of such distinctive quality, or so typical, 

or beautiful or unique, that their continued preservation is in the national interest”.44 Despite 

this statute, New Zealand has a small number of marine reserves which are confined to small 

coastal areas.45 Just 0.3% of New Zealand’s total marine environment is protected in marine 

reserves.46 The Act is limited as it only allows for reserves to be created within the territorial 

sea. A Marine Reserves Bill, which would allow marine reserves to be established within the 

exclusive economic zone, was introduced to Parliament in June 2002. The select committee is 

due to report on the 20th of October 2011. 

 

1.2.4 Conclusion: 

The current environmental management system beyond 12 nm is inadequate. There is a lack 

of environmental effects assessment. There is limited opportunity to set environmental 

conditions on developments, no opportunity for the public to comment during the planning 

stages of offshore developments and no provision for conservation areas. The regime beyond 

the 12 nm limit is also inconsistent with the system inside the 12 nm imit.47 

 

1.3 Legal Challenges facing Policy Makers  

1.3.1 Introduction 

The previous section demonstrated the deficiencies in New Zealand’s environmental 

regulatory scheme beyond 12 nm. That policy work on this issue continued for over a decade 

before legislation was introduced demonstrates the considerable challenges which faced 
                                                        
42 Marine Reserves Act 1971, s 3(1). 
43 Marine Reserves Act 1971, s 2. 
44 Marine Reserves Act 1971, s 3(1). 
45 Parliamentary Commissioner for the Environment, above n 6, at 21. 
46 Department of Conservation “Marine reserves A-Z” <www.doc.govt.nz>. 
47 Parliamentary Commissioner for the Environment, above n 10, at 4.2. 



13 
 

policy makers. These challenges include pressure from industry and environmental groups, 

the existing institutional structures and legislative schemes, and legal issues. This section will 

examine the legal rights and obligations under international law which add complexity to this 

problem.  

 

1.3.2 Jurisdictional Rights 

New Zealand’s rights and obligations in the maritime zones are contained in the United 

Nations Convention on the Law of the Sea48 (“UNCLOS”) which New Zealand ratified in 

1996.49 UNCLOS has been accepted by the international community as the basis for all law 

of the sea.50 Under UNCLOS coastal States have diminishing competence the further the 

maritime zone is from the coast (figure 2). Therefore any legislation addressing the regulatory 

gap beyond 12 nm must allow for New Zealand’s reduced jurisdiction in the exclusive 

economic and extended continental shelf zones.  

New Zealand has full sovereignty in its territorial sea, including the airspace, seabed and 

subsoil,51 subject only to the right of innocent passage enjoyed by foreign vessels.52 Beyond 

the territorial sea New Zealand’s rights are more limited. In the exclusive economic zone 

New Zealand has “sovereign rights” for “exploring and exploiting, conserving and managing” 

the living and non-living natural resources of the waters, seabed and subsoil.53  New Zealand 

also has “jurisdiction” with regard to artificial islands, installations and structures, marine 

scientific research and the protection and preservation of the marine environment,54 along 

with “other rights and duties” provided for in UNCLOS.55 These rights are subject to three 

freedoms enjoyed by other States, these are navigation, overflight and the laying of 

submarine cables and pipelines.56  

                                                        
48 United Nations Convention on the Law of the Sea (opened for signature 10 December 1982, entered into force 
16 November 1994). 
49 Stirling, above n 7, at 150. 
50 Stirling, above n 7, at 142. 
51 United Nations Convention on the Law of the Sea, above n 48, art 2.  
52 United Nations Convention on the Law of the Sea, above n 48, art 17. 
53 United Nations Convention on the Law of the Sea, above n 48, art 56(1)(a). 
54 United Nations Convention on the Law of the Sea, above n 48, art 56(1)(b). 
55 United Nations Convention on the Law of the Sea, above n 48, art 56(1)(c). 
56 They are also subject to “other internationally lawful uses of the sea related to these freedoms”: United 
Nations Convention on the Law of the Sea, above n 48, art 58(1). The rules relating to the high seas and other 
rules of international law also apply in the exclusive economic zone where it is not incompatible with these 
rights: United Nations Convention on the Law of the Sea, above n 48, art 58(2). 
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Figure 2: The Maritime Zones and Coastal States Rights57 

 

Within the continental shelf (which may extend beyond the exclusive economic zone) New 

Zealand’s rights are further limited. New Zealand has “sovereign rights” for exploring and 

exploiting its natural resources58 but not for managing and conserving its natural resources as 

it does within the exclusive economic zone. New Zealand does have exclusive jurisdiction 

over artificial islands, installations and structures59 and the exclusive right to authorize and 

regulate drilling for all purposes.60 These rights are also subject to the freedom of foreign 

States to lay submarine cables and pipelines on the continental shelf, 61   although New 

Zealand can direct the course of a foreign cable or pipeline.62 These rights are also limited by 

the requirement for New Zealand to pay royalties to the International Seabed Authority63 for 

resources exploited from the extended continental shelf (the continental shelf which extends 

                                                        
57 Fisheries and Oceans Canada “Canada’s Ocean Estate: A Description of Canada’s Maritime Zones” (2010) 
<www.dfo-mpo.gc.ca>. 
58 United Nations Convention on the Law of the Sea, above n 48, art 77(1). These are limited to non-living 
resources of the seabed and subsoil and living organisms which are sedentary species: United Nations 
Convention on the Law of the Sea, above n 48, art 77(4). 
59 United Nations Convention on the Law of the Sea, above n 48, art 80. 
60 United Nations Convention on the Law of the Sea, above n 48, art 81. 
61 United Nations Convention on the Law of the Sea, above n 48, art 79(1). 
62 Stirling, above n 7, at 148 
63 Increasing by 1% annually from 1% of the value or volume of production during the sixth year until the 12th 
year after which it remains static at 7% of the value or volume of production. 
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beyond the 200 nm boundary).64 It should be noted that within the extended continental shelf 

New Zealand has no special rights in respect of the waters and airspace65 and the waters form 

part of the high seas.66  

 

1.3.3 International Law Obligations 

UNCLOS contains obligations regarding the conservation of the marine environment. It 

imposes a general obligation on States to “protect and preserve the marine environment”.67 It 

places a duty on coastal States to adopt laws and regulations to prevent, reduce and control 

pollution of the marine environment arising from seabed activities subject to their jurisdiction 

and from artificial islands, installations and structures under their jurisdiction. 68  It also 

requires States to take “all measures” that “are necessary to prevent, reduce and control 

pollution of the marine environment from any source” using “the best practicable means at 

their disposal and in accordance with their capabilities”.69 It seems clear that New Zealand is 

currently not meeting these international obligations and any legislation addressing the 

regulatory gap should ensure that these obligations are fulfilled.  

Agenda 21 is a piece of soft law which requires States to “prevent, reduce and control 

degradation of the marine environment” by, inter alia, “prior assessment of activities which 

may have significant adverse impacts on the marine environment”.70 While not obligatory 

any new legislation should take guidance from Agenda 21. 

 

1.3.4 Conclusion 

New Zealand’s rights and obligations in the maritime zones are contained in UNCLOS. 

Under UNCLOS New Zealand's right diminish with distance from the coastline. Thus any 

legislation addressing the deficiencies in New Zealand’s environmental regulatory scheme 

beyond 12 nm must allow for New Zealand’s different rights in the exclusive economic zone 

and continental shelf as compared to the territorial sea. Any new legislation must also ensure 
                                                        
64 United Nations Convention on the Law of the Sea, above n 48, art 82. 
65 United Nations Convention on the Law of the Sea, above n 48, art 78(1). 
66 Stirling, above n 7, at 149. 
67 United Nations Convention on the Law of the Sea, above n 48, art 192. 
68 United Nations Convention on the Law of the Sea, above n 48, art 208. 
69 United Nations Convention on the Law of the Sea, above n 48, art 194(1). 
70 Agenda 21 United Nations Conference on Environment and Development (1992), at 17.22. 



16 
 

that New Zealand is meeting its international obligations regarding protection of the marine 

environment. 
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CHAPTER TWO: GOOD ENVIRONMENTAL REGULATION 

 
 

2.1 Introduction 

This chapter sets out three characteristic features of good regulation; effectiveness, efficiency 

and equity. These will be utilised later in this paper to assess the proposals for filling the 

regulatory gap beyond the territorial sea. This chapter will also outline the theory of 

integrated environmental management (“IEM”) and highlight New Zealand’s experience with 

IEM. 

 

2.2 Characteristics of Good Regulation 

In order to assess the proposals for environmental regulation beyond the territorial sea later in 

this paper it is necessary to set clear benchmarks relevant to such an evaluation.71 Three 

benchmarks will be used; effectiveness, efficiency, and equity. These will be used to assess 

the proposals in a manner which is independent of political debate and personal opinion.  

An effective regulatory regime makes significant substantive contributions to achieving the 

desired outcome.72 In the context of environmental regulation, this requires a substantive 

contribution to protecting the environment.73 An efficient regulatory regime is one which 

achieves the intended outcome with the lowest possible inputs or costs.74 Administrative 

efficiency is particularly important as complex administrative structures invariably lead to 

high costs and time delays. As the effectiveness and efficiency of a proposal cannot be 

quantitatively predicted this paper will focus on the institutional and legal mechanisms that 

may contribute to or detract from these benchmarks as informed by the theory of IEM and the 

experiences of Canada, the United Kingdom and Australia.  

                                                        
71 R Baldwin and M Cave Understanding Regulation: Theory, Strategy, and Practice (Oxford University Press, 
Oxford, 1999) at 76. 
72 Ibid, at 81. 
73 N Gunningham and PN Grabosky Smart Regulation: Designing Environmental Policy  (Oxford University 
Press, Oxford, 1998) at 16. 
74 R Baldwin and M Cave, above n 71, at 81. 
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Effectiveness and efficiency are the preeminent criteria for good environmental regulation as 

they are of primary concern to policy makers. 75  However, it is also recognised that a 

regulatory regime should be equitable.76 A regime may be described as equitable if; the 

regulator has sufficient expertise, the regime is transparent, the regulator is accountable to an 

acceptable body, the public has an opportunity to participate in the process, and the regime 

treats all parties consistently.77 In the New Zealand context an equitable regulatory regime 

will give proper weight to the Treaty of Waitangi.  

Regulatory decision making is often placed in the hands of a nondemocratic expert body. It 

cannot be assumed that experts are neutral and they may be subject to industry capture78 thus 

without democratic controls over such a body it is important that the decision making process 

is transparent and the body provides full reasons for their decisions. It is also essential that 

the expert body is accountable to an appropriate institution on appropriate grounds.79 Public 

participation will also increase the legitimacy of such a regime. A regime which involves the 

public in decision making recognises that “environmental issues are best handled with the 

participation of all concerned citizens”.80 Public participation has an equitable element in that 

it protects the rights and interests of persons affected, as well as an effectiveness element as it 

enhances the quality of decision making.81  

There is often a ‘tug-of-war’ between the three characteristic features of good regulation. For 

example, public participation is crucial to the legitimacy and success of environmental 

regulation but may be at odds with efficiency. 82  Participation may also conflict with 

effectiveness if it leads to stagnation of the process or prevents the exercise of expertise.83 

Thus the goal is an appropriate balance between the three benchmarks. The weight that an 

individual places on each of these will reflect that person’s political philosophies. Despite this, 

persons of different political persuasions should be able to assess regulatory options 

                                                        
75 N Gunningham and D Sinclair Leaders and laggards: next-generation environmental regulation (Greenleaf 
Publishing, Sheffield, United Kingdom, 2002) at 10. 
76 See R Baldwin and M Cave, above n 71, at 287 and N Gunningham and PN Grabosky, above n 73, at 26. 
77 R Baldwin and M Cave, above n 71, at 78-81. 
78 Ibid, at 78-9 and 85. 
79 Ibid, at 78-9. 
80 Declaration of the UN Conference on Environment and Development 1992 UN Doc A/CONF.151/26/Rev.1 
(Rio Declaration), principle 10. 
81 Discount Brands v Westfield (New Zealand) Ltd [2005] NZRMA 337 at [46]. 
82 N Gunningham and PN Grabosky, above n 73, at 26. 
83 R Baldwin and M Cave, above n 71, at 79. 
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according to these criteria and ask whether performance in one area can be improved without 

material loss in another.84 

 

2.3 Integrated Environmental Management (IEM) 

As western bureaucracies grew in size they became fragmented and compartmentalised with 

separate laws and institutions for each sector of society.85 IEM is an approach which attempts 

to address this fragmentation. IEM is “widely extolled”86 and seen as an approach that “can 

deliver both better environmental outcomes and greater economic efficiency”. 87  It also 

contributes to ensuring a regime is equitable. Thus IEM is an approach that can assist in 

developing a regulatory regime that meets the three benchmarks of effectiveness, efficiency 

and equity discussed above. 

IEM has been defined by the Ministry for the Environment as an approach to environmental 

management “which requires recognition of the linkages between different parts of the 

environment, and adopts a range of tools to identify and manage environmental effects across 

these different parts, and to ensure co-ordination across institutional barriers”.88 One writer 

suggests that IEM encompasses two aspects; what should be integrated and how should it be 

integrated. The ‘what’ has been termed substantive integration while the ‘how’ has been 

termed process integration.89   

Substantive integration involves integration across environmental assets, sectors and time.90 

Integration across environmental assets recognises the holistic nature of ecosystems. 

Integration across sectors incorporates environmental considerations into socio-economic 

decision making thus enabling environmental effects to be related to their socio-economic 

causes. Integration across time requires long-term planning and monitoring and respect for 

the interests of future generations.91  

                                                        
84 Ibid, at 83. 
85 J Frieder “Approaching Sustainability: Integrated Environmental Management and NZ’s Resource 
Management Act” (December 1997) Ian Axford (New Zealand) Fellowships in Public Policy at 20. 
86 SM Born and WC Sonzogni, above n 97, at 167. 
87 J Frieder, above n 85, at 6. 
88 Ibid, at 20. 
89 U Klein, “Integrated Resource Management in New Zealand – A Juridical Analysis of Policy, Plan and Rule 
Making under the RMA” (2001) 5 NZJEL 1 at 11. 
90 Ibid, at 12. 
91 Ibid, at 12. 
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Process integration provides the mechanisms for achieving substantive integration. 

Integration is required between legal, political, economic and administrative areas and 

between levels, such as national, regional and territorial bodies.92 The key mechanisms for 

achieving this are interaction and coordination.93 Interaction involves the general public and 

stakeholders and provides decision makers with a comprehensive view of problems and 

identifies society’s goals and priorities. 94  There are a number of methods for achieving 

interaction ranging from notification to consultation to shared decision making. 95 

Coordination refers to the process of communication and conflict resolution among planning 

agencies. This may be horizontal, for example between Ministries, or vertical, for example 

between city councils and regional councils.96 

Other writers highlight four central characteristics of IEM. They suggest that IEM is; 

comprehensive, interconnective, interactive and strategic.97 A scheme is comprehensive if it 

embraces all of the physical, chemical and biological components of the ecological system, 

all uses of the system and all the entities that affect its management.98 An interconnective 

regime recognises the relationships between all parts of the ecosystem and between resource 

users and the other entities that have an interest in a resource.99  An interactive system 

recognises that information must be gathered from various agencies and stakeholders and that 

there is a degree of conflict between participants. 100  The final element, the strategic 

dimension is an important part of IEM.  It addresses the complexity and wealth of 

information generated by a comprehensive, interconnective and interactive approach. The 

strategic element involves narrowing down the range of interest and can be likened to a 

filtering process.101  

Integrated environmental management is regarded internationally as best practice in 

environmental management. The recognition of the need for integration stems from the 

                                                        
92 Ibid, at 13. 
93 Ibid, at 14. 
94 Ibid, at 14. 
95 Ibid, at 15. 
96 Ibid, at 15. 
97 SM Born and WC Sonzogni “Integrated Environmental Management: Strengthening the Conceptualization” 
(1995) 19(2) Environmental Management 167 at 169. See similarly RD Margerum “Integrated Environmental 
Management: Moving from Theory to Practice” (1995) 38(3) Journal of Environmental Planning and 
Management 371 at 376 who states that there are “four central themes” for defining IEM; inclusive, 
interconnective, strategic and goal focused. 
98 SM Born and WC Sonzogni, above n 97, at 170. 
99 SM Born and WC Sonzogni, above n 97, at 170. 
100 SM Born and WC Sonzogni, above n 9797, at 171. 
101 SM Born and WC Sonzogni, above n 97, at 171. 
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failures and weaknesses of non-integrated environmental management102 and the fact that this 

approach reflects the interconnectedness of the environment.103  

Writers have identified numerous weaknesses of non-integrated environmental management. 

Fragmented environmental management tends to be narrowly focused and ignore the holistic 

nature of ecosystems because it attempts to manage environmental assets in isolation.104 Non-

integrated environmental management also tends to be reactive rather than proactive as it 

ignores the socioeconomic causes of environmental damage and focuses on cleaning up the 

mess.105 Finally, fragmentation will often result in a “complex administrative structure and a 

highly regulatory burden” with a multitude of rules, procedures and agencies which are “a 

major obstacle to greater efficiency and effectiveness”.106 

Despite the failures of non-integrated management it has been argued that IEM “is neither 

well understood nor systematically practiced”107 and “too difficult to apply and merely a 

theoretical concept”.108 Critics claim that integration ignores “the modern nature of expertise, 

which is narrow, specialised and disciplinary” and would “overload the planning process and 

require intellectual capabilities and sources of information that are not always available in 

practice”.109  Such criticisms fail on two accounts. First, they ignore the strategic or filtering 

dimension of IEM which addresses the complexity and wealth of information generated by 

the earlier stages. Second, many countries, including New Zealand, have utilised IEM within 

their environmental regulatory schemes to varying degrees. Thus policy makers now have 

considerable experience to draw on when attempting to apply IEM. 

 

2.4 Integrated Management in New Zealand  

Prior to 1991 New Zealand’s environmental laws were “fragmented, narrowly focused and 

inconsistent”. 110 There was a “hotchpotch” of different rules, procedures and institutional 

arrangements111  which “did not achieve good environmental outcomes”.112 This resulted 

                                                        
102 U Klein, above n 89, at 5. 
103 Ibid, at 5. See also RD Margerum, above n 97, at 375. 
104 Ibid, at 8. 
105 Ibid, at 6 and 8. 
106 Ibid, at 8. 
107 J Frieder, above n 85, at 6. 
108 U Klein, above n 89, at 14. 
109 Ibid, at 14. 
110 Ibid, at 2. 
111 Ibid, at 2. 
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because environmental laws were developed on a reactive basis, resulting in legislation 

focusing on one medium and agencies designed to implement individual laws.113  

The Resource Management Act 1991 integrated the management of land, air and water and 

resulted in the repeal of 63 statutes and 19 regulations.114 Integrated management is “at the 

very core” of the Resource Management Act. 115 The purpose states that it applies across all 

“natural and physical resources” 116 and the Act explicitly requires local authorities to achieve 

integrated management of natural and physical resources.117 

However, the RMA does not achieve integration across all environmental sectors. The 

environmental effects of minerals activities are regulated by the RMA but are excluded from 

the requirement to sustain the potential of natural and physical resources to meet the 

reasonably foreseeable needs of future generations.118 The Hazardous Substances and New 

Organisms Act 1996 has some overlap with the RMA119 , and the Fisheries Act excludes fish 

stocks from the purpose of sustainable management.120 Furthermore, some of the mechanisms 

the Act includes to assist with integration, such as national policy statements, have not been 

fully utilised121 due to a lack of political will. Despite this, the Resource Management Act 

provides a good framework and could be utilised as a basis for future integrated 

environmental regulation in New Zealand. 

 

2.5 Conclusion 

This chapter has set out three characteristics of good regulation; effectiveness, efficiency and 

equity. These will be utilised to evaluate the proposals for filling the regulatory gap beyond 

the territorial sea. This chapter also outlined the current best practice in environmental 

management, integrated environmental management. Finally, this chapter highlighted New 

Zealand’s experience with IEM under the RMA. 
                                                                                                                                                                            
112 BH Davis “New Planning and Environment Law in New Zealand; Preliminary Assessment of the Resource 
Management Act 1991” (1996-1997) 5 Asia Pac L Rev 102 at 107 quoting from the Introductory Explanatory 
Note to the Resource Management Bill 1989. 
113 RD Margerum, above n 97, at 373. 
114 Resource Management Act 1991, schedules 6 and 7. 
115 J Frieder, above n 85, at 22. 
116 U Klein, above n 8989, at 18 and Resource Management Act, s 5. 
117 Resource Management Act 1991, ss 30(1)(a) and 31(a). 
118 Resource Management Act 1991, s 5(2)(a). See also U Klein, above n 89, at 22. 
119 MWD White Australasian Marine Pollution Laws (2nd ed, The Federation Press, New South Wales, 2007) at 
195. 
120 Fisheries Act 1996, s 8. See also U Klein, above n 89, at 19. 
121 U Klein, above n 89, at 35. 
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CHAPTER THREE: OVERSEAS EXPERIENCE 
 

 

3.1 Introduction 

This chapter outlines oceans regulation in Canada, the United Kingdom and Australia. These 

countries have recognised the benefits of IEM and have attempted to utilise the theory in their 

oceans governance regimes. This chapter highlights key themes which arise from the 

experiences in these countries. These themes will be utilised later in this paper to assess the 

proposals for oceans regulation in New Zealand.  

 

3.2 Canada 

3.2.1 Constitutional Structure 

Canada has a federal system of government. Jurisdictional responsibilities in the marine 

environment are shared by the federal, provincial and territorial governments.122 There is no 

nationwide boundary between federal, provincial and territorial responsibilities.123 Canada’s 

constitutional structure makes it more difficult to apply IEM compared to a unitary State such 

as New Zealand. 

 

3.2.2 Legislation 

Almost fifteen years ago Canada enacted a “ground-breaking” 124  and “extraordinary” 125 

piece of legislation; the Oceans Act 1997. This made Canada the first country in the world to 

                                                        
122 See Oceans Directorate “The Role of the Provincial and Territorial Governments in the Oceans Sector” (2009) 
Fisheries and Oceans Canada <www.dfo-mpo.gc.ca> for a detailed catalogue of oceans-related responsibilities 
and activities carried out by the provincial and territorial governments of Canada. 
123 An example of the separation of responsibilities is provided by British Columbia. The federal government is 
responsible for all organisms in the water column and all offshore areas. The province has jurisdiction over the 
foreshore below the high-tide mark and coastal waters “within the jaws of the land”: J Alley and K Topelko 
“Oceans Governance Arrangements in British Columbia” (paper presented at the Maritime Awards Society of 
Canada Oceans Governance on Canada's West Coast Workshop, Victoria, British Columbia, 2007). 
124 A Chircop and BA Marchand “Oceans Act: Uncharted Seas For Offshore Development in Atlantic Canada?” 
(2001) 24 Dalhousie L.J. 23 at 24. 
125 M Haward and others “Fisheries and Oceans Governance in Australia and Canada: from Sectoral 
Management to Integration?” (2003) 26 Dalhousie L.J. 5 at 17. 
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boast an integrated policy and planning framework for its ocean area.126 The Act defines 

Canada’s maritime zones. 127  It requires the development of a national strategy for the 

management of oceans based on sustainable development, integrated management, and the 

precautionary principle. It necessitates regional plans to achieve the integrated management 

of all activities affecting oceans. 128  Finally, the Act provides for the development of a 

national system of marine protected areas.129   

 

3.2.3 Planning Instruments 

The national strategy, Canada’s Oceans Management Strategy, was promulgated in 2002 and 

provides the policy framework for oceans management.130  It was followed by an Ocean 

Action Plan in 2005 which identified a series of actions to be completed.131 In 2007 the 

Action Plan was replaced with five initiatives grouped under the title of Health of the 

Oceans.132 The development of three documents within a short period suggests that Canada 

has had difficulty identifying a national policy vision for its oceans. This instability detracts 

from role policy statements may play in achieving integration. 

Development of integrated management plans has proceeded at a glacial pace. Canada has 

identified five regions, or large ocean management areas, for which to develop integrated 

management plans.133 These five regions cover only a proportion of Canada’s oceans (see 

figure 3) and only one plan has entered into force since 1997. A number of challenges have 

affected development of integrated management plans. There are no national guidelines on 

which to base the development process thus requiring a “learning by doing” approach.134 

There is a lack of any incentives encouraging or requiring the timely development of plans. 

The jurisdictional challenges discussed above (3.2.1) have resulted in the stagnation of the 

Eastern Scotian Shelf and the Gulf of St Lawrence plan processes. Finally, integrated oceans 

                                                        
126 R Peart, K Serjeant, and K Mulcahy Governing our Oceans: Environmental Reform for the Exclusive 
Economic Zone (Environmental Defence Society, Auckland, 2011) at 15. 
127Oceans Act SC 1996 c 31, part I. 
128 Oceans Act SC 1996 c 31, part II, ss 29-34. 
129 Oceans Act SC 1996 c 31, s 35. 
130 S Jessen “A Review of Canada’s Implementation of the Oceans Act since 1997 – From Leader to Follower” 
(2011) 39(1) Coastal Management 20 at 23. 
131 Jessen, above n 130, at 23. 
132 PJ Ricketts and L Hildebrand “Coastal and Ocean Management in Canada: Progress or Paralysis?” (2011) 39 
Coastal Management 4 at 10. 
133 Fisheries and Oceans Canada “Large Ocean Management Areas” (2010) <www.dfo-mpo.gc.ca>.  
134 Jessen, above n 130, at 37 
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management has been effectively demoted, it was the central pillar under the Oceans Action 

Plan but it is just one of five initiatives under the Health of the Oceans 2007.135 

 

 

Figure 3: Canada’s Large Oceans Management Areas136 

 

3.2.4 Marine Conservation 

Although the Act provides for the development of a national system of marine protected 

areas137, the development of marine protected areas is a challenging and exceptionally slow 

process.138 In the 10 year period after passage of the Oceans Act Canada’s total marine 

protected area only increased from 0.43% to 0.51%.139 As with the integrated management 

plans there are no incentives or requirements encouraging the timely development of a 

national system of marine protected areas. 
                                                        
135 Ricketts and Hildebrand, above n 132, at 11. 
136 UNESCO Marine Spatial Planning Initiative “Canada (LOMA’s)” (2010) <www.unesco-ioc-marinesp.be/>. 
137 Oceans Act SC 1996 c 31, s 35. 
138 Jessen, above n 130, at 31. 
139 Jessen, above n 130, at 29. 
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3.2.5 Criticisms 

Only five years after the Act was passed there were “mounting concerns” over the Act and its 

implementation. 140  Thirteen years later it is clear that Canada’s oceans continue to be 

managed using the “piecemeal, sector-by-sector approach that the Oceans Act was meant to 

replace”.141  

There are a number of factors which have affected Canada’s ability to effectively implement 

an integrated oceans regulatory scheme. The Department of Fisheries and Oceans manages 

both fisheries and oceans and it has allowed fisheries management issues to consistently 

override it’s broader oceans management responsibilities.142 Second, the Act commits to an 

integrated approach but to implement this relies on the cooperation of over 20 federal 

departments and agencies using their existing powers and resources.143 It does not provide the 

coordination mechanisms necessary to achieve integration.144 This problem is amplified by 

division of jurisdictional responsibilities between federal, provincial and territorial 

governments which creates an extra level of complexity and requires a higher level of 

cooperation.145 Canada lacks the “whole-of-government approach” fundamental to IEM.146 

Third, the Act contains no incentives or requirements for departments to accomplish the aims 

of the legislation in a timely manner147 resulting in the exceptionally slow development of 

plans and marine protected areas. Finally, the implementation of the Act was compromised 

by a lack of adequate funding. During the eight years after it was enacted the Department of 

Fisheries and Oceans had to redirect existing funding to finance implementation of the Act. 

The lack of funding signalled a lack of political priority for oceans management and affected 

the Department of Fisheries and Ocean’s ability to gain the cooperation of other 

departments.148 

 

                                                        
140 Chircop and Marchand, above n 124, at 25. 
141 Jessen, above n 130, at 20. 
142 Jessen, above n 130130, at 26. 
143 Jessen, above n 130 , at 25. 
144 Compare to Australia at 3.4.4 
145 Ricketts and Hildebrand, above n 132, at 7. 
146 Jessen, above n 130 , at 25. 
147 Jessen, above n 130, at 25. 
148 Jessen, above n 130, at 26. 
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3.2.6 Conclusion 

Canada was once considered a world leader in oceans management. However this section 

demonstrates the challenges Canada has faced putting theory into practice.  It highlights the 

need for a national policy vision, an effective lead agency, adequate funding, mechanisms for 

process integration, and requirements for timely instrument development. These lessons 

should be utilised in the development of environmental regulation for New Zealand’s ocean 

area.  

 

3.3 United Kingdom (UK) 

3.3.1 Constitutional Structure 

The UK system of government includes devolved responsibilities; some administrative, 

executive and/or legislative powers are delegated from the UK Parliament to the Scottish 

Parliament, the National Assembly for Wales and the Northern Ireland Assembly.149 The UK 

Parliament retains the right to create legislation applying in all four countries as it has done 

with the Marine and Coastal Access Act 2009. As in Canada, the devolution of 

responsibilities adds complexity to the implementation of IEM. 

 

3.3.2 Legislation, Planning Documents and Institutional Bodies 

The UK has recently enacted the Marine and Coastal Access Act 2009. This legislation 

creates a new system for marine planning, marine licensing and marine conservation zones.  

The Act provides for the creation of a marine policy statement applying across the UK. The 

UK’s marine policy statement150 was published on the 18th of March 2011.151 It provides the 

high level policy context for preparing marine plans and making decisions affecting the 

marine environment.152 It outlines a vision for the UK marine area, general principles for 

                                                        
149 M Leeke, C Sear and O Gay “An introduction to devolution in the UK” (17 November 2003) Parliament and 
Constitution Centre, House of Commons Library, Research Paper 03/84 at 7.  
150 Adopted by the UK Government, the Scottish Government, the Welsh Assembly Government and the 
Northern Ireland Executive: Department for Environment, Food and Rural Affairs “UK marine policy statement 
published” (2011) <www.defra.gov.uk>   
151 Ibid. 
152 UK Marine Policy Statement, at 3. 
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decision making, and policy objectives for the key activities that take place in the marine 

environment.153  

The Act also provides for the making of marine plans for the inshore and offshore regions of 

England, Scotland, Wales and Northern Ireland. England’s marine planning process officially 

began on the 1st of April 2011.154 England has identified 10 marine planning regions (see 

figure 4). A new agency called the Marine Management Organisation (MMO) has been 

created to administer marine planning in England. 155   The MMO has recognised the 

importance of delivering planning instruments in a timely manner and, despite no time 

requirements in the Act, has set a goal of delivering two plans every two years.156 In Wales 

marine planning will be undertaken by the Welsh Assembly Government. In Northern Ireland 

the Department of the Environment will carry out marine planning157 and Marine Scotland 

will be responsible for marine planning in Scotland. 158  The devolution of these 

responsibilities creates challenges for integration, however, the UK marine policy statement 

has been adopted by all four UK administrations and is intended to “enable an appropriate 

and consistent approach to marine planning across UK waters.”159 The Act ensures this by 

requiring that marine plans conform with the marine policy statement, unless relevant 

considerations indicate otherwise.160 

 

                                                        
153 UK Marine Policy Statement, at 6. 
154 Marine Management Organisation “Marine plan areas” <www.marinemanagement.org.uk>. 
155 R Peart, K Serjeant, and K Mulcahy, above n 126, at 14. 
156  Marine Management Organisation “Marine plan areas” <www.marinemanagement.org.uk>. 
157 Department for Environment, Food and Rural Affairs, above n 150.  
158 The Scottish Government “Marine Planning & Legislation” (2011) <www.scotland.gov.uk>. 
159 Department for Environment, Food and Rural Affairs, above n 150. 
160 Marine and Coastal Access Act 2009 (UK), s 51(6). 
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Figure 4: England’s marine planning areas161 

3.3.3 Marine Licensing 

The Act provides the framework for a new marine licensing system. Marine licensing will be 

carried out by the MMO in all waters adjacent to England and all offshore UK waters, except 

those adjacent to Scotland. 162  The Act requires anyone undertaking a licensable marine 

activity to obtain a marine license.163 Licensable marine activities include; depositing any 

substance, scuttling a vessel, constructing or altering works, removing any substance from the 

seabed, carrying out any form of dredging, use of any explosive substance, or incinerating 

any substance, within the UK marine licensing area. 164   Exemptions are provided for 

                                                        
161 Marine Management Organisation, above n 154. 
162 Department for Environment, Food and Rural Affairs “Marine licensing” (2011) <www.defra.gov.uk> 
163 Marine and Coastal Access Act 2009 (UK), s 65. 
164 Marine and Coastal Access Act 2009 (UK), s 66(1). The UK marine area consists of the area of sea within 
the limits of the territorial sea, exclusive economic zone, and the UK sector of the continental shelf (where such 
treatment does not contravene any international obligation binding on the UK): Marine and Coastal Access Act 
2009 (UK), s 42. The UK marine licensing area is the UK marine area other than the Scottish inshore area: 
Marine and Coastal Access Act 2009 (UK), s 66(4). 
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dredging by a harbour authority165 and oil and gas activities and carbon dioxide storage,166 

which continue to be regulated under sectoral legislation.167 The exclusion of oil and gas 

activities from the licensing system reduces the integrated nature of this scheme.  

 

3.3.4 Marine Conservation  

The Act enables an ‘appropriate authority’168 to designate marine conservation zones within 

the UK territorial sea, exclusive economic zone or extended continental shelf.169 It requires 

those authorities to designate marine protected areas in order to form a network of protected 

areas. However, the Act gives no indication as to the size of the network or the time within 

which it must be established.170 England has already protected 24% of its inshore waters as 

marine protected areas under prior legislation. 171  Marine conservation zones will exist 

alongside these existing sites.172  

 

3.3.5 Criticisms 

The Marine and Coastal Access Act has only been in force for a short period. However a key 

weakness is the features of the Act which allow public authorities to ignore marine planning 

documents. First, where developments are nationally significant infrastructure projects173 and 

require consent under the Planning Act 2008174, the decision maker need only “have regard” 

to marine planning documents. In these situations there is little legal basis to compel public 

                                                        
165 Marine and Coastal Access Act 2009 (UK), s 75. 
166 Where a license is required to search for and get petroleum or constructing or maintaining a pipeline, 
establishing or maintaining an offshore installation, or gas unloading, storage and recovery and carbon dioxide 
storage: Marine and Coastal Access Act 2009 (UK), s 77. 
167 The Petroleum Act 1990, Petroleum (Production) Act 1934, and the Energy Act 2008. 
168 In relation to an area in Wales, the Welsh Minister, in relation to an area in the Scottish offshore region, the 
Scottish Ministers (with the agreement of the Secretary of State), and the Secretary of State in any other case: 
Marine and Coastal Access Act 2009 (UK), s 116.  
169 Except for the Scottish or Northern Ireland inshore regions: Marine and Coastal Access Act 2009 (UK), s 
116. Marine nature conservation in the inshore waters of Scotland and Northern Ireland is a matter for the 
Scottish Minister and Northern Ireland Departments to determine through their own legislation: Marine and 
Coastal Access Act 2009, explanatory notes. 
170 T Appleby and PJS Jones “The marine and coastal access act – A hornets’ nest?” (2012) 36 Marine Policy 73, 
at 76. 
171Department for Environment, Food and Rural Affairs “Marine Protected Areas” (2011)  <www.defra.gov.uk>.  
172 Department for Environment, Food and Rural Affairs “Marine Conservation Zones” (2011) 
<www.defra.gov.uk>.  
173 Including energy, transport, water, waste water and hazardous waste facilities that exceed certain capacities: 
Planning Act 2008 (UK), pt 3. 
174 Planning Act 2008 (UK), s 31. 
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authorities to comply with marine planning. 175  Secondly, a public authority making an 

authorisation or enforcement decision176 must do so in accordance with marine planning 

documents, “unless relevant considerations indicate otherwise”. Public authorities taking any 

decision which is not related to authorisation or enforcement are only required to “have 

regard” to the appropriate marine planning documents when carrying out their functions.177 

Similarly, a marine plan must conform to the marine policy statement, unless relevant 

considerations indicate otherwise. 178 The use of the term “unless relevant considerations 

indicate otherwise” gives public authorities the chance to evade marine planning simply by 

stating why they chose to ignore planning documents.179 This allows “recalcitrant sectoral 

authorities” to focus on their sectoral priorities and may undermine the potential for “a 

strategic, integrated, ecosystem-based approach to marine spatial planning”.180  

 

3.3.6 Conclusion 

The UK is the most recent of the three countries examined to adopt an integrated approach to 

oceans governance. The Marine and Coastal Access Act avoids some of the pitfalls of 

Canada’s Oceans Act however it still appears to have two significant weaknesses, the 

exclusion of oil and gas activities from the marine licensing system and the features which 

allow public authorities to evade marine planning documents. The UK regime also goes 

further than Australia and Canada have by integrating fisheries management and licensing 

into the Marine and Coastal Access Act. The UK example provides valuable experience and 

should guide the development of regulation for New Zealand’s oceans.  

 

 

 

                                                        
175 Appleby, above n 170, at 75-6. 
176 An “authorisation or enforcement decision” is the determination of any application for authorisation of an act 
which affects the UK marine area, a decision relating to conditions of an authorisation, extension, replacement, 
variation, revocation of an authorisation or conditions, a decision relating the enforcement of an authorisation or 
conditions and any decision relating to the enforcement of any prohibition or restriction on the going of any act: 
Marine and Coastal Access Act 2009 (UK), s 58(4). 
177 Marine and Coastal Access Act 2009 (UK), s 58(1). 
178 Marine and Coastal Access Act 2009 (UK), s 51(6). 
179 Appleby, above n 170, at 75-6. 
180 Appleby, above n 170170, at 76. 
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3.4 Australia 

3.4.1. Constitutional Structure 

Australia has a federal system of government and has divided responsibility for its marine 

area. States and territories have primary responsibility for coastal waters within three nm of 

the territorial sea baseline.181 The Commonwealth Government manages the marine area from 

the State or Territory limit to the edge of the exclusive economic zone.182  

 

3.4.2 Legislation 

Australia’s Environmental Protection and Biodiversity Conservation Act 1999 (“EPBCA”) is 

overlay legislation, it provides a Commonwealth-level environmental management 

framework while activities remain subject to sectoral and State legislation. It is unique in that 

it applies onshore and offshore, including the exclusive economic zone and continental 

shelf.183 The overlay structure reflects Australia’s federal constitutional structure184 and as 

such may not be an appropriate model for New Zealand. 

The EPBCA is triggered by any activity which may have a “significant impact” on a matter 

of national environmental significance.185 This includes any activity that has or is likely to 

have a significant impact on the environment of the Commonwealth marine area.186 When a 

proposal triggers the EPBCA the application will be transferred to the Environment Minister 

to decide whether approval is needed187 and how to assess the impacts of the application.188 

                                                        
181 A Bergin and M Haward “Australia’s New Oceans Policy” (1999) 14 Int’l J. Marine & Coastal L. 387 at 388. 
182 Australian Government Department of Sustainability, Environment, Water, Population and Communities 
“Marine Protected Areas” (2010) <www.environment.gov.au>. 
183 Environmental Protection and Biodiversity Conservation Act 1999 (Cth), s 5. 
184 R Peart, K Serjeant, and K Mulcahy, above n 126, at 15. 
185 Environmental Protection and Biodiversity Conservation Act 1999 (Cth), pt 3. 
186 Environmental Protection and Biodiversity Conservation Act 1999 (Cth), s 23. The Commonwealth marine 
area is: the waters, seabed, and airspace in the exclusive economic zone and continental shelf, except those 
which have been vested in States: Environmental Protection and Biodiversity Conservation Act 1999 (Cth), s 24. 
187 If the Act is triggered Ministerial approval is required under part 9 of the Act. The exception is where part 4 
allows the action without approval because it is covered by bilateral agreements or ministerial declarations: 
Environmental Protection and Biodiversity Conservation Act 1999 (Cth), s 23(4). 
188 A proposal may be assessed using: a process laid down by a bilateral agreement, a process specified or 
accredited by the Minister, information included in the referral, preliminary documentation provided by the 
proponent, a public environmental report, an environmental impact statement, or a public inquiry. 
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Based on that assessment the Minister decides whether or not to approve the action and what 

conditions to attach.189  

 

3.4.3 Oceans Policy 

Australia’s Oceans Policy was launched in 1998 with the goal of developing a comprehensive 

national plan to protect and manage Australia’s oceans. 190  It has no statutory basis but 

continues to guide the Australian Government’s marine programmes following the enactment 

of the EPBCA.191  

 

3.4.4 Institutional Bodies 

Australia has a number of institutional bodies involved in oceans governance. The Minister 

for the Environment and Heritage has lead responsibility for Australia’s Oceans Policy.192 

The Marine Division of the Department of the Environment, Water, Heritage and the Arts 

puts the policy into action, develops regional marine plans and co-ordinates across 

government and between governments.193 The Minister for the Environment and Heritage and 

the Department of the Environment, Water, Heritage and the Arts are also responsible for the 

application of the EPBCA which should assist with integration between the legislation and 

the policy.  

An Oceans Board of Management comprises representatives from seven Australian 

Government departments and agencies194 and is tasked with providing high-level, whole-of-

government advice on Australia’s Oceans Policy and regional marine planning.195 This is a 

coordination mechanism that assists in achieving integration between legal, political, 

economic and other areas. A National Oceans Advisory Group provides a key consultative 

                                                        
189 Environmental Protection and Biodiversity Conservation Act 1999 (Cth), s 66. 
190 Bergin and Haward, above n 181, at 387. 
191 Australian Government Department of Sustainability, Environment, Water, Population and Communities 
“Australia’s Oceans Policy” (2010) <www.environment.gov.au>. 
192 Ibid.  
193 Bergin and Haward, above n 181, at 387. 
194 Department of Environment and Heritage, Department of Industry, Tourism and Resources, Department of 
Agriculture, Fisheries and Forestry, Department of Education, Science and Training, Department of Transport 
and Regional Services, Department of Defence, Department of Finance and Administration, Department of 
Prime Minister and Cabinet, Australian Fisheries Management Authority. 
195 Australian Government Department of Sustainability, Environment, Water, Population and Communities, 
above n 191. 
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mechanism.196 It is comprised of non-government groups representing industry, community, 

science, conservation and other stakeholders.197 The final institutional body is the Oceans 

Policy Science Advisory Group which was formed to promote coordination between marine 

science agencies and across the broader Australia marine science community. It consists of 

Government, State and non-government marine science groups.198 

Australia has established a number of institutional bodies to ensure its oceans policy is 

successfully implemented. This approach can be contrasted to that of Canada who relied on 

existing institutional bodies with few mechanisms to implement the new regime.  

 

3.4.5 Planning Instruments 

The EPBCA provides for the making of marine bioregional plans. These set out key 

conservation issues and priorities for each marine region.199 If a bioregional plan is in place 

the Minister must have regard to it when making a decision under this Act.200   Marine 

bioregional plans are currently being prepared in all five of Australia's marine regions (see 

figure five).201 

                                                        
196 Bergin and Haward, above n 181, at 388. 
197 The sectors currently represented include: marine science, conservation, ports, indigenous people, recreation, 
minerals, tourism, shipping, commercial fishing, recreational fishing, oil and gas, maritime policy and law, 
Bureau of Meteorology, and community. 
198 Australian Government Department of Sustainability, Environment, Water, Population and Communities, 
above n 191. 
199 R Peart, K Serjeant, and K Mulcahy, above n 126, at 13. 
200 Environmental Protection and Biodiversity Conservation Act 1999 (Cth), s 176(5). 
201 Australian Government Department of Sustainability, Environment, Water, Population and Communities 
“About marine bioregional planning” (2011) <www.environment.gov.au>. 
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Figure 5: Australia’s marine regions202 

 

3.4.6 Marine Conservation 

The EPBCA provides for Commonwealth reserves to be created on land or at sea, including 

the exclusive economic zone.203 The primary objective of the marine protected areas is to 

protect biodiversity. Australia currently has over 200 marine protected areas equating to 10% 

of Australia’s exclusive economic zone (see figure 6) and is working toward establishing a 

national representative system of marine protected areas. 204  

                                                        
202 Australian Government Department of Sustainability, Environment, Water, Population and Communities 
“Marine Bioregional Planning – North-west Marine Region” (2010) <www.environment.gov.au>.  
203 Environmental Protection and Biodiversity Conservation Act 1999 (Cth), s 344. 
204 Australian Government Department of Sustainability, Environment, Water, Population and Communities 
“National Representative System of Marine Protected Areas” (2010) <www.environment.gov.au>. 



36 
 

 

Figure 6: Australia’s Commonwealth marine reserves205 

 

3.4.7 Criticisms 

Rather than introduce dedicated oceans legislation, Australia has created new institutional 

arrangement to develop a policy framework and implement it206  along with overarching 

environmental legislation (the EPBCA) that applies on and offshore. Australia has maintained 

existing sectoral regimes for managing ocean resources. Fisheries are managed under the 

Fisheries Management Act 1991and Fisheries Administration Act 1991 and petroleum is 

managed under the Petroleum (Submerged Lands) Act 1967. Due to Australia’s federal 

constitution State regimes also remain in place. This is a major challenge to integrated oceans 

management in Australia. 

 

 

                                                        
205 Australian Government Department of Sustainability, Environment, Water, Population and Communities 
“Marine Protected Areas” (2010) <www.environment.gov.au>. 
206 Bergin and Haward, above n 181, at 395-6. 
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3.5 Lessons for New Zealand 

The experiences of Canada, the UK and Australia provide valuable lessons which should 

assist in developing a solution for oceans governance in New Zealand. A number of themes 

emerge from this chapter. First, all three countries have recognised the importance of 

integrated environmental management and have attempted to make this an integral part of 

their legislation. As all three countries have devolved responsibilities this task should prove 

easier in New Zealand.207 Second, each country has developed a lead agency for oceans 

management in order to enable an integrated whole-of-government approach. Thirdly, all 

three countries recognise the need for marine spatial planning and have begun developing 

regional marine plans. Fourthly, each country has accepted the necessity of a national policy 

vision and a policy statement is in effect in all three countries. Fifthly, Canada, Australia and 

the UK have all integrated conservation into their management schemes by providing for the 

establishment of marine conservation areas. Finally, the UK has recently gone further than 

Canada and Australia and has developed a scheme which integrates policy, plans, licensing 

(including fisheries), and conservation. Although the Marine and Coastal Access Act is only 

new it may prove to be a model for future best practice in oceans governance. The lessons 

learnt in this chapter and the preceding chapter will be utilised to analyse the proposals for 

filling New Zealand’s regulatory gap beyond the territorial sea. 

 

  

 

 

  

                                                        
207 R Peart, K Serjeant, and K Mulcahy, above n 126, at 16. 
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CHAPTER FOUR: THE OPTIONS FOR ADDRESSING THE REGULATORY GAP 

 
 

4.1 Introduction 

The previous Labour government 208  began drafting environmental legislation for the 

exclusive economic zone in June 2008. However, as a result of the change in government 

after the 2008 general election, this legislation was never introduced to Parliament.209 The 

current National government210 introduced the Exclusive Economic Zone and Continental 

Shelf (Environmental Effects) Bill to Parliament on 24 August 2011.211 This chapter analyses 

some provisions of the Bill in detail, by comparing and contrasting the provisions with the 

2008 proposal and existing environmental legislation. It then assesses the Bill in accordance 

with the principles and themes identified in chapters two and three. Throughout this 

discussion the alternative option of extending the RMA is also analysed. This chapter 

concludes that the option of extending the RMA has significant advantages over the Bill. 

Despite this, it suggests that neither the Bill nor the RMA can provide an adequate long term 

regime for oceans governance in New Zealand. 

 

4.2 An overview of the Bill 

The Bill is intended to come into effect on 1 July 2012.212 It is closely based on the 2008 

proposal but reflects the current government’s greater emphasis on economic development 

and minimising compliance costs.213 It fills the gap in the management of the exclusive 

economic zone and extended continental shelf without noteworthy amendments to existing 

regimes.  

The Bill provides that the purpose of the legislation is to achieve a balance between the 

protection of the environment and economic development.214 It also lists matters for decision 

                                                        
208 The 5th labour government’s term ran from 1999-2008. 
209 Trevor Mallard “Legislation to safeguard ocean ecosystems” (press release, 27 June 2008). 
210 The current National government came into power after the 2008 general election.  
211 Nick Smith “Environmental protection laws for oceans introduced” (press release, 24 August 2011). 
212 Ibid. 
213 Cabinet Paper “Proposal for Exclusive Economic Zone Environmental Effects Legislation” (4 May 2011) 
<www.mfe.govt.nz> at [4]. 
214 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011 (321-1), cl 10. 
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makers to take into account and information principles. 215  The Bill prohibits certain 

activities216 unless they are classified as permitted or authorised by a marine consent.217 

Regulations will provide the operational detail for the legislation, including the classification 

of activities into permitted, discretionary and prohibited classes.218 The Bill states that a 

person must have a marine consent before undertaking a discretionary activity. 219 

Applications for marine consent will be publicly notified 220  and decided by the 

Environmental Protection Agency (“EPA”).221 The Bill states that the EPA may grant an 

application for a marine consent if the activity’s contribution to New Zealand’s economic 

development outweighs the activities adverse effects on the environment. 222  Decisions 

regarding marine consents will be appealable to the High Court on questions of law.223  

 

4.3 Analysis of the Options 

4.3.1 Commencement and Transition 

The Bill will come into force on a date appointed by the Governor-General by Order in 

Council with any provisions not in force by 1 July 2013 coming into force on that date.224 The 

purpose for the delay in commencement is to allow regulations to be developed. It is 

anticipated that regulations will be made and the Bill brought into force by the end of 

2012.225 This timetable is based on an assumption that National will remain in government 

following the 2011 general election.  

                                                        
215 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 12 and 13. 
216 The activities are — (a) the construction, placement, alteration, extension, removal, or demolition of a 
structure on or under the seabed; or (b) the construction, placement, alteration, extension, or removal of a 
submarine pipeline on or under the seabed; or (c) the placement, alteration, or removal of a submarine cable on 
or from the seabed; or (d) the removal of non-living natural material from the seabed or subsoil; or (e) the 
disturbance of the seabed or subsoil in a manner that is likely to have an adverse effect on the seabed or subsoil; 
or (f) the deposit of any thing or organism in, on, or under the seabed; or (g) the destruction, damage, or 
disturbance of the seabed or subsoil in a manner that is likely to have an adverse effect on marine life or its 
habitat. 
217 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 15. 
218Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 29. 
219 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 37. 
220 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 46. 
221 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 39. 
222 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 61(2).  
223 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 103. 
224 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 2. 
225 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, explanatory note. 
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Considering the substantial interest in New Zealand’s offshore resources this delay is of 

concern. The government has put in place interim measures for the drilling of new 

exploration wells for petroleum applying from 24 August 2011.226 These measures request 

operators to submit environmental impact assessments to the EPA for review and comply 

with the latest drilling safety rules developed in the United States.227 Industry is asked to 

comply with these interim measures voluntarily.228  

Although the interim measures are voluntary and do not allow the EPA to refuse marine 

consent for an activity or impose conditions the transitory provisions mean this is not of 

concern. The Bill provides that where an activity becomes discretionary as a result of the Bill 

coming into force the operator will need to apply for a marine consent within 6 months. 

Activities which become prohibited as a result of the Bill coming into force will be required 

to cease after a period indicated in the regulations. This means that all activities which 

commence between 1 July 2011 and the Bill coming into force will come under the control of 

the legislation. An exception is mining activities which were authorised under the Crown 

Minerals Act 1991 or Continental Shelf Act 1964 before 1 July 2011. These are allowed to 

continue in contravention of the legislation for the length of the term stated in the permit or 

license.229 This recognises that these operators have invested heavily in their operations prior 

to the legislation being announced. 

These provisions contrast with the 2008 proposal. That proposal intended that the legislation 

would come into force before the development of regulations during which period all new 

activities would be deemed to be discretionary.230  The cabinet paper also suggested that 

where an existing activity has been approved under other legislation (presumably a mining 

activity approved under the Crown Minerals Act) that would not be subject to the legislation 

until the existing approval expires, or, if the conditions of the existing approval were deemed 

                                                        
226 The Cabinet Paper estimates that two to four new wells are likely to be drilled in the interim period out of the 
18 petroleum exploration permits in the EEZ under which drilling could potentially take place based on the 
progress of operators through their work programme: Cabinet Paper “Exclusive Economic Zone and Extended 
Continental Shelf Environmental Effects Legislation Interim Measures and Other Improvements to the 
Regulatory Regime for Offshore Petroleum” (27 July 2011) CAB 11-C-00952 at [15]. 
227 Nick Smith, above n 211. 
228 Cabinet Paper, above n 226, at [1]. 
229 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 16. 
230 It also provided for minor applications to go through a non-notified process: Cabinet Paper “Proposal of 
Exclusive Economic Zone Environmental Effects Legislation” (10 July 2008) CAB 07-C-0751 [263]-[264]. 
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to be inconsistent with the legislation a transitional EEZ consent requiring the operator to 

align the activity with the legislation within 5 years would be required.231  

The interim measures and transitional provisions contained in the Bill will prevent a rush to 

commence activities prior to the legislation coming into force. They may encourage operators 

to delay commencing an activity until the legislation comes into force so that they can receive 

a marine permit and have certainty regarding their investment. However, the exclusion of 

existing minerals activities from the regime may overvalue existing interests at the expense of 

environmental protection. A process requiring gradual alignment with the legislation, such as 

that proposed in 2008,  may be more appropriate given the environmental risks associated 

with mining activities. 

 

4.3.2 Jurisdictional Issues 

This paper outlined New Zealand’s rights beyond the territorial sea above and concluded that 

any legislation applying beyond the territorial sea would need to recognise New Zealand’s 

reduced jurisdiction and the rights of other States beyond the territorial sea.  

The Minister for the Environment claimed that the Bill has been “carefully designed” to 

ensure it is consistent with New Zealand’s international obligations.232 Clause 11 directs that 

the Bill “must be interpreted, and all persons performing functions and duties or exercising 

powers under it must act, consistently with New Zealand's international obligations under 

[UNCLOS].” An equivalent provision, referring to international obligations relating to 

fishing, is contained in the Fisheries Act which, like the Bill, applies beyond the territorial 

sea.233 These provisions reflect the willingness of the Courts to interpret legislation in a way 

that is consistent with the principles of international law.234 This is a tidy way to ensure that 

the legislation does not conflict with New Zealand’s international obligations. However this 

provision may not be effective in practice because it is unlikely every person applying the 

legislation will have a working knowledge of the rights and obligations contained in 

UNCLOS. Departmental manuals may provide guidance to decision makers, however this 

does not align with the claim that the Bill was carefully designed to ensure consistency with 

                                                        
231 Ibid, at [263]-[268]. 
232 (13 September 2011) 675 NZPD 21214 
233 Fisheries Act 1996, s 5. 
234 Sellers v Maritime Safety Inspector [1999] 2 NZLR 44 at 59. 
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New Zealand's international obligations. Furthermore the Bill makes no provision for the 

rights of other States beyond the territorial sea. The 2008 cabinet paper proposed that the 

legislation should reflect the permissive regime for international navigation, cables and 

pipelines and marine scientific research.235 This is not achieved in the Bill, suggesting an 

intention to deal with these matters through regulations classifying activities.  

The previous and current government used international law as a justification for not 

considering extension of the RMA as a viable option for addressing the regulatory gap.236 

However, if the inclusion of clause 11 is sufficient to ensure New Zealand’s international 

obligations are met by the Bill, it may be asked why such a provision could not achieve the 

equivalent in an extended RMA. This suggests that international law considerations are not 

an adequate justification for preferring new legislation over an extended RMA. 

 

4.3.3 Purpose and Matters to be taken into account 

Clause 10 provides that:237 

“The Act seeks to achieve a balance between the protection of the environment and 

economic development in relation to activities in the exclusive economic zone and on 

the continental shelf by— 

 

(a) requiring decision-makers to take the matters in section 12 into account in 

making decisions [to make regulations or grant or refuse an application for 

marine consent]; and 

 

(b) requiring them to take a cautious approach in decision-making if 

information available is uncertain or inadequate; and 

 

(c) requiring the adverse effects of activities on the environment to be avoided, 

remedied, or mitigated.” 
                                                        
235 Cabinet Paper, above n 230, at [84]. 
236 For example the Regulatory Impact Statement for the Bill stated the “RMA was designed for application in 
areas over which New Zealand had full sovereignty” and that “unmodified application” to the EEZ “would not 
be consistent with New Zealand’s obligations under international law”: Ministry for the Environment 
Regulatory Impact Statement – Exclusive Economic Zone and Extended Continental Shelf Environmental Effects 
Legislation (20 April 2011) at 12.  
237 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 10. 
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This must be read together with clause 12 which states that:238 

“[i]n making decisions for the purposes of this Act, all persons performing functions 

and duties or exercising powers under it that may affect the environment or existing 

interests must take into account the following matters: 

 

(a) the adverse effects on the environment of all activities undertaken in an 

area of the exclusive economic zone or the continental shelf, including the 

effects of activities not regulated under this Act: 

(b) the economic well-being of New Zealand: 

(c) the efficient use and development of natural resources: 

(d) the effects of activities on existing interests: 

(e) the effects on human health that may arise from adverse effects on the 

environment: 

(f) the nature and effect of other marine management regimes: 

(g) the protection of the biological diversity and integrity of marine species, 

ecosystems, and processes: 

(h) the protection of rare and vulnerable ecosystems and the habitats of 

threatened species.” 

 

The Bill seeks to achieve a balance between two components, protection of the environment 

and economic development. This may be contrasted to the 2008 proposal which was to 

primarily focus on protection of the environment.239 The 2008 cabinet paper does not give the 

exact wording of a proposed purpose but it suggested that “the legislation will provide for 

uses of the natural and physical resources of the EEZ, and manage the effects of such uses in 

order to protect the environment and ensure that any uses are environmentally sustainable”.240 

This can be contrasted to the 2011 cabinet paper which suggested that the legislation “will 

provide for the development of natural resources in the EEZ and ECS while protecting the 

environment from the adverse effects of activities … by balancing the adverse effects of the 

                                                        
238 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 12. 
239 Cabinet Paper, above n 230, at [115]. 
240 Cabinet Paper, above n 230, at [77]. 
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activities with the benefits activities provide.”241 The purpose clearly reflects the current 

government’s greater emphasis on economic development.242 

Protection of the marine environment and economic development are often irreconcilable 

values. Section 5 of the RMA provides that the purpose of the RMA is to promote the 

sustainable management of natural and physical resources. This also requires decision makers 

to ‘balance’ environmental preservation243 and development of resources.244 Similarly, the 

purpose of the Fisheries Act is to provide for the utilisation of fisheries resources while 

ensuring sustainability.245 It is clearly not unusual for environmental regulation to have foci 

other than protection of the environment. Despite this, the development components of the 

RMA and the Fisheries Act refer to social, economic and cultural wellbeing while the Bill 

focuses solely on economic development. This narrower focus may reflect a belief that social 

and cultural considerations are not as paramount where activities occur a considerable 

distance from the coastline. The lack of day-to-day contact with activities occurring beyond 

the territorial sea may reduce social and cultural concerns. However, it is possible that the 

adverse effects of those activities will affect the territorial sea and coastline (for example; an 

oil spill could damage an area of cultural significance such as Cape Reinga, recreational 

fishing areas and coastal aesthetics). Thus it is the author’s opinion that, if the Bill is to 

include a balancing test, social and cultural factors should not have been excluded from 

clauses 10 and 12.  

Where legislation contains irreconcilable values the decision makers must prefer one value 

over the other based on the particular factual scenario. Which value the decision maker will 

prefer will depend significantly on the culture of the organisation making the decision and the 

persuasiveness of the evidence presented. The advantage of this is flexibility. The 

disadvantage is the lack of an environmental bottom line. The Hazardous Substances and 

New Organisms Act 1996 is a piece of legislation which moved toward an environmental 

bottom line. When the Hazardous Substances and New Organisms Bill was introduced its 

purpose was “to manage or prevent the harmful effects of hazardous substances and new 

                                                        
241 Cabinet Paper, above n 213, at [42]. 
242 Cabinet Paper, above n 213, at [4]. 
243 It requires that the potential of resources are sustained to meet the reasonably foreseeable needs of future 
generations, that the life-supporting capacity of resources is safeguarded, and that adverse effects on the 
environment are avoided, remedied or mitigated: Resource Management Act 1991, s 5(2). 
244 It requires management of the use, development, and protection of resources to enable people and 
communities to provide for their social, economic and cultural wellbeing: Resource Management Act 1991, s 
5(2). 
245 Fisheries Act 1996, s 8. 
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organisms in order to protect the environment, and the health and safety, and the economic, 

social and cultural well being, of people and communities so as to enable the maximum net 

national benefit to be achieved.” The maximum net national benefit was to be achieved by 

weighing up all the costs and benefits of any kind, monetary and non-monetary. It was argued 

that this purpose would give a very wide discretion to the Environmental Risk Management 

Authority to determine what weight it would place on environmental and economic factors 

and thus the personal philosophies of the Authority members would be the primary influence 

on decisions. 246  The concern about the purpose of the Hazardous Substances and New 

Organisms Bill as introduced led the select committee to substitute a purpose of “protection 

of the environment and the health and safety of peoples and communities by preventing or 

managing the adverse effects of hazardous substances and new organisms”.247 This purpose 

significantly tipped the scales in favour of environmental protection at the expense of 

economic and social development.  

The balancing test contained in the EEZ Bill, like the purpose of the Hazardous Substances 

and New Organisms Bill as introduced, will give a wide discretion to the EPA and allow 

personal philosophies significant influence. It may be argued that this is also the case under 

the RMA. However, the local authorities who make decisions under the RMA are 

democratically accountable and guided by planning documents. In contrast, EPA board 

members are appointed by the Minister for the Environment and the EEZ Bill (like the 

Hazardous Substances and New Organisms Act) contains no provision for the making of 

policy or planning documents. The 2008 cabinet paper for the EEZ Bill considered a purpose 

which would have tipped the scales in favour of environmental protection. The purpose, 

based on “protecting and preserving the environment by regulating the environmental effects 

of activities, and providing for environmentally sustainable uses”, was rejected as it was felt 

the term “protect and preserve” pushed the legislation too much towards conservation rather 

than sustainable use.248 The purpose of the EEZ Bill thus reflects a clear political intention 

that the scales not be tipped in favour of environmental protection.  

It is worth mentioning that the conflicting values within the purpose mean that a decision 

could not be challenged on the basis that it is not in accordance with the purpose of the 

legislation, leaving the decision maker with considerable discretion. The purposes of the Bill, 

                                                        
246 (16 April 1996) 60 NZPD 11900 
247 Hazardous Substances and New Organisms Act 1996, s 4. 
248 Cabinet Paper, above n 230, at [80]. 
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the RMA and the Fisheries Act merely create an illusion of the rule of law, they do not guide 

decision makers or allow persons to hold decision makers accountable.  

The Bill does not define the terms protection of the marine environment or economic 

development. However, the reference to clause 12 suggests that the matters it lists are to give 

guidance to the meaning of clause 10. Clause 12 contains a mixture of environmental, social 

and economic matters. It contrasts with the 2008 proposal which suggested a clause 

containing environmental objectives based on a biophysical definition of the environment249 

and a separate provision listing economic, social and cultural matters. This hierarchy was 

intended to reflect a primary focus on managing the environmental effects of activities.250 

However, this is not the primary focus of the Bill and placing these considerations within one 

provision with no internal hierarchy does reflect the purpose of balancing protection of the 

environment and economic development.  

Finally, it may be questioned whether a piece of environmental legislation should have the 

role of providing balance between economic development and environmental values. NZ 

Petroleum and Minerals is tasked with promoting investment in the minerals estate251 and 

thus economic development of our offshore resources. Therefore, within the minerals 

industry at least, the purpose of the Bill creates a double allowance for economic 

development.  

 

4.3.4 Information Principles 

Clause 13 provides that:252 

 

(1) In achieving the purpose of this Act, a person performing functions and duties or 

exercising powers under it that affect the environment must— 

 

(a) make full use of the information and other resources available to it and of 

its powers to obtain information and expert advice and commission research; 

and 

                                                        
249 Cabinet Paper, above n 230, at [110]. 
250 Cabinet Paper , above n 230, at [115]. 
251 NZ Petroleum and Minerals “Business Unit” (2011) <http://www.nzpam.govt.nz>. 
252 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 13. 
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(b) base decisions on the best available information; and 

(c) take into account any uncertainty or inadequacy in the information 

available. 

 

(2) If, in relation to the making of a decision under this Act that affects the 

environment, the information available is uncertain or inadequate, the person must 

favour caution and environmental protection. 

 

(3) If favouring caution and environmental protection means that an activity is likely 

to be a prohibited activity or a marine consent is likely to be refused, the person must 

first consider whether taking an adaptive management approach would allow the 

activity to be undertaken. 

 

(4) In this section, best available information means the best information that, in the 

particular circumstances, is available without unreasonable cost, effort, or time. 

 

This provision is intended to manage that lack of information about the marine environment, 

and the risks associated with new technologies which may be implemented there. 253  It 

appears to be based on section 10 of the Fisheries Act, therefore this section will contrast 

clause 13 with that provision.  

 

Subclause 1(a) has no equivalent in the Fisheries Act.  It requires a person acting under the 

Act to “make full use … of its powers to obtain information and expert advice and 

commission research”. The EPA has powers to request further information from an 

application254 and to obtain independent advice.255 This provision could open up decisions of 

the EPA to appeal on the ground that the EPA did not obtain independent advice, even if, for 

example, the EPA already had considerable amounts of information and there was no 

indication any of it was out of date. This does not align with the goal of efficient legislation. 

This could be addressed by adding, for example, “when reasonable” to the end of clause 

13(1)(a). 

                                                        
253 Cabinet Paper, above n 213213, at [57]. 
254 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 43. 
255 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 45. 
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Subclause 2 is a form of the precautionary principle. The principle is generally described as 

“lack of full scientific certainty should not be used as a reason for postponing cost-effective 

measures to prevent environmental degradation”.256 Subclause 2 compares favourably to the 

equivalent provision contained in the Fisheries Act which “extends beyond the scope of the 

precautionary principle” by stating that uncertainty should not be used as a reason for 

postponing measure to achieve utilisation, as well as sustainability. 257  Despite this, 

subclauses 1(b) and (3) undermine the precautionary statement in subclause 2. 

Subclauses (1)(b) and (c) closely reflect sections 10(a) and (b) of the Fisheries Act. However, 

subclause (1)(b) requires decisions to be based on the best available information whereas 

section 10(a) of the Fisheries Act merely requires decision makers to take into account the 

principle that decisions should be based on the best available information. Although Fisheries 

Act decision makers technically retain discretion, the courts have interpreted section 10(a) of 

the Fisheries Act as creating a duty for decision makers to be base their decisions on the best 

available information.258 This duty has overshadowed the precautionary principle under the 

Fisheries Act. It reduces the ability of decision makers to make precautionary decisions 

because, for example, a precautionary decision to close a fishery due to concern about 

bycatch, cannot be made until all presently available relevant scientific information is 

considered and correctly understood.259  Similarly, it is likely the precautionary principle 

contained in clause 13(2) of the Bill will be undermined by the requirement for decisions to 

be based on the best available information.  

Subclause 3 requires a decision maker to consider the use of an adaptive management 

approach. It has no equivalent in the Fisheries Act.  This approach is defined in the Bill as 

allowing an activity to commence; on a small scale or for a short period so that its effects can 

be monitored, on the basis that consent can be revoked if the effects are more than minor, or 

on the basis that its effects will be assessed and the activity discontinued on the basis of those 

effects. 260  Use of an adaptive management approach is likely to allow the gathering of 

information regarding the effects of activities on the marine environment and thus will 

                                                        
256 Rio Declaration on Environment and Development 1992, principle 15. 
257 Nicola Wheen “How the Law lets down the ‘Down-Under Dolphin’ – Fishing-Related Mortality of Marine 
Animals and the Law in New Zealand”, forthcoming article, at 16. 
258 Squid Fishery Management Company v Minister of Fisheries CA39/04, 13 July 2004 at [103]. 
259 W Gullet “The Threshold Test of the precautionary Principle in Australian Courts and Tribunals: Lessons for 
Judicial Review” in E Fisher, J Jones and R von Schomberg (ed) Implementing the Precautionary Principle – 
Perspectives and prospects (Edward Elger, Gloucestershire, 2006). 
260 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 4. 
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decrease uncertainty regarding the marine environment. Nevertheless, in some cases, such as 

where a species is nearing extinction, an adaptive management approach would not be 

suitable. As such the discretionary nature of this provision, requiring a decision maker only to 

consider an adaptive management approach, is crucial. 

 

The RMA does not contain a provision which is similar to clause 13. The RMA does contain 

precautionary features, such the requirement for an evaluation, taking into account the risk of 

acting or not acting if there is uncertain or insufficient information, before a proposed plan or 

policy statement is publicly notified. Although the Bill specifically refers to the precautionary 

principle this is severely weakened by the other provisions in clause 13 meaning it is unlikely 

there is a stronger emphasis on precaution in the Bill compared with the RMA.  

 

4.3.5 Treaty of Waitangi 

The Bill recognises the Treaty of Waitangi through specific practical provisions providing for 

Maori engagement rather than a general Treaty principles provision.261 The Bill lists four 

provisions in the Bill which recognise the Crown’s responsibility to take appropriate account 

of the Treaty of Waitangi: a Maori Advisory Committee to advise the EPA, a process to 

allow iwi an opportunity to comment on proposed standards and regulations, requiring all 

persons acting under the Act to have regard to existing interests, and requiring the EPA to 

notify iwi authorities of consent applications which may affect them.262 This provision has 

been described as “more of a declaration of the Crown’s view that the bill complies with its 

Treaty obligations, rather than a provision that places a[n] … obligation on decision makers 

in terms of the Treaty and Treaty principles.”263  

In contrast, the RMA contains a general Treaty of Waitangi provision requiring all persons 

exercising functions and powers under the Act to take into account the principles of the 

Treaty of Waitangi, 264  along with specific mechanisms for engagement with Maori. 265 

Without a general treaty provision in the Bill the possibility of Maori challenging decision 

making under the legislation is reduced. For example, in a case under the RMA Maori 

                                                        
261 Cabinet Paper, above n 213213, at [54] 
262 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 14. 
263 (13 September 2011) 675 NZPD 21214 
264 Resource Management Act 1991, s 8.  
265 For example a local authority preparing a proposed policy statement or plan must consult with the tangata 
whenua of the area who may be so affected: Resource Management Act 1991, sch 1 pt 1 cl 3(1)(d). 
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appealed a council decision to grant a discharge consent. The Court held that the council had 

complied with the principle of consultation but not with the principle of active protection of 

Maori interests, which required the council to adequately investigate alternative options. 266 

The four provisions listed above provide for consultation with Maori but do not provide for 

full gamut of Treaty principles, including active protection. The intention of this may be to 

streamline processes however the government has obligations to fulfil under the Treaty of 

Waitangi and the Bill does not give full effect to these obligations. 

 

4.3.6 Classification of Activities 

The Bill provides for three classes of activities; permitted, discretionary and prohibited. 

Permitted activities may be undertaken without a marine consent provided the activity 

complies with any terms and conditions specified in the regulations and the person 

undertaking the activity notifies the EPA if required by the regulations.267 Discretionary 

activities can be undertaken if a marine consent is granted.268 Prohibited activities may not be 

undertaken by any person.269 The three classes have been streamlined from the six contained 

in the RMA; permitted, controlled, restricted discretionary, discretionary, non-complying and 

prohibited. 270  Under the Bill activities will be classified into the three classes by 

regulations271 but where there are no regulations in place an activity will be deemed to be 

discretionary and require a marine consent.272 In contrast, activities regulated by the RMA 

may be classified by regulations (including any national environmental standard) or in a 

regional or district plan.273 

The Bill provides that an activity must not be classified as permitted if, in the Minister’s 

opinion, the activity is likely to have adverse effects on the environment or an existing 

interest that are “significant in the circumstances” and it is more appropriate for the adverse 

effects to be considered during a consent process.274 The Bill gives no further guidance as to 

the meaning of these terms. The word significant is defined by the Shorter Oxford English 

                                                        
266 Te Runanga v Northland Regional Council [1996] NZRMA 77. 
267 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 36. 
268 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 37. 
269 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 38. 
270 Resource Management Act 1991, s 87A. 
271 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 29. 
272 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 37. 
273 Resource Management Act 1991, s 87A. 
274 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 29(4). 
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Dictionary as meaning important or large.275 It is a much higher standard than “more than 

minor” contained in the notification test in the RMA. 276  The meaning of “in the 

circumstances” is likely a reflection of the fact that effects may be greater or smaller 

depending on the vulnerability of the area in question. The term “more appropriate” may be 

interpreted with regard to what the consent process involves. A consent process involves an 

impact assessment, compulsory notification, and may involve a hearing. These are significant 

requirements that may raise the standard of this provision. How this test is applied is 

extremely important because the legislation will be wholly ineffective if the majority of 

activities are classified as permitted.  

Regulations will be publicly notified unless the regulations will have no more than a minor 

effect, or the regulations correct errors or make minor technical changes. 277 Thus it is likely 

that the public will have the opportunity to make submissions regarding the classification of 

activities. The notification process is more streamlined than that required for planning 

instruments under the RMA278 but considering public notification is not generally required 

for the making of regulations this is to be expected. Despite this, regulations are more 

difficult to challenge than planning documents. Regulations can only be challenged if they 

are ultra vires or other grounds of judicial review are relevant, whereas planning documents 

made under the RMA can be appealed to the Environment Court by any person who 

submitted on the proposal in respect of any provision in the document.279 The reduction in 

accountability mechanisms is efficient, but, considering the entire effectiveness of the 

legislation rests on the classification of activities it is questionable whether it is appropriate to 

exclude appeals on the merits. 

  

4.3.7 Notification 

The Bill provides for compulsory public notification of all complete applications for a marine 

consent thus allowing any person to make a submission to the EPA regarding an application 

for consent.280 It also requires Ministers with responsibilities that may be affected, Maritime 

New Zealand, Maori interests, existing interests and regional councils that may be affected to 
                                                        
275 Shorter Oxford English Dictionary (6th ed, Oxford University Press, Oxford, 2007) 
276 Resource Management Act 1991, s 95A. 
277 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 32.  
278 Resource Management Act 1991, sch 1 part 1, cl 1. 
279 Resource Management Act 1991, sch 1 part 1, cl 14. 
280 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 47. 
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be notified.281 This contrasts with the RMA scheme which contains a test for when public 

notification, limited notification or no notification is required. The RMA requires public 

notification only if the consent authority decides the activity is likely to have adverse effects 

on the environment that are more than minor or the applicant requests public notification.282 

However a rule or national environmental standard can require public notification283 thus 

compulsory notification for marine activities could also be achieved under the RMA. 

The 2011 Cabinet Paper indicates that the reasoning for requiring compulsory notification is 

that the exclusive economic zone and extended continental shelf will be managed at a 

national scale and thus it is appropriate that the opportunity to participate in the consideration 

of a consent is available nationally.284 The decision to require compulsory notification may 

also reflect an anticipation that the majority of activities classed as discretionary would meet 

a test, such as the notification test in the RMA, if it was included in the Bill and thus it is 

more efficient to remove the step of considering whether notification is required.  

 

4.3.8 Decision Making 

The Bill specifies matters the EPA must consider when deciding a marine consent application 

and on which grounds they may grant or decline a marine consent. The matters the EPA must 

consider include the purpose and principles, relevant regulations, submissions, advice, effects 

on the environment or existing interests of allowing the activity, best practice in relation to an 

industry or activity, and any other matter the EPA considers relevant and reasonably 

necessary to determine the application. These considerations closely resemble those a consent 

authority must consider under the RMA.285 The Bill also directs that the EPA must not have 

regard to trade competition, the effects on climate change of discharging greenhouse gases, or 

effects on existing interests where written approval has been given.286 This also aligns with 

the RMA.  

                                                        
281 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 46. 
282 Resource Management Act 1991, cl 95A. 
283 Resource Management Act 1991, cl 95A. 
284 Cabinet Paper, above n 213, at [106]. 
285 Resource Management Act 1991, s 104. 
286 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 59. 
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The Bill gives further guidance to the EPA. It requires the EPA to consider whether imposing 

conditions may avoid, remedy or mitigate the adverse effects of the activity.287 It allows the 

EPA to grant a marine consent if the activity’s contribution to New Zealand’s economic 

development outweighs the activity’s adverse effects on the environment. It allows the EPA 

to refuse the application if the adverse effects of the activity on the environment outweigh the 

activity’s contribution to New Zealand’s economic development. This test reflects the 

purpose of balancing protection of the marine environment and economic development. 

Because these values are irreconcilable this requires the decision maker to prefer one value 

over the other in the particular factual scenario.  

The reference to adverse effects in this provision means that the definition of effects is 

important. The definition of effects includes any potential effect of low probability that has a 

high potential impact. 288  The RMA contains an identical definition of effects and the 

associated body of case law suggests that any real effect (as opposed to an unproven effect) 

must be taken into account by the decision maker.289 This definition of effect would require a 

decision maker to consider the effect of a low probability but high impact catastrophic oil 

spill. How can this be ‘balanced’ with the transient economic benefits of drilling an 

individual well?  It must be intended that such adverse effects will be ‘outweighed’ buy the 

economic benefits of a petroleum discovery as it is inevitable that consents will be granted 

for at least some drilling applications. A reason suggested for not extending the RMA was 

that importing the large volume of case law behind the RMA could result in unintended 

consequences when applied to the exclusive economic zone.290 Thus it is possible that the 

definition of effect under the Bill could be interpreted differently to that under the RMA 

based on the different purpose of the legislation.  

 

4.3.9 Conditions 

If the EPA grants a marine consent they may issue the consent subject to conditions.291 

Conditions may require, but are not limited to, a bond, public liability insurance, monitoring, 

                                                        
287 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 61(1). 
288 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 6(1). 
289 See Shirley Primary School v Christchurch City Council [1999] NZRMA 66. 
290 Ministry for the Environment, above n 236, at 13. 
291 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 61(5). 
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observers, or making records available for audit.292 The Bill allows for the EPA to review the 

duration of a consent or the conditions on a consent.293 The grounds for review of conditions 

are similar to those contained in the RMA but a unique feature of the Bill is the provision for 

review of the duration of a marine consent.294 The justification for this is unlikely to be 

streamlining, as the provisions regarding notification and hearings apply to review of 

conditions as if it were an application for consent, with the necessary modifications.295  

Another unique feature of the Bill is its requirement for the EPA, when reviewing conditions 

of a marine consent, to have regard to whether the activity allowed by the consent will 

continue to be viable after the proposed change of conditions.296 This is the converse to the 

RMA as in New Zealand Rail Ltd v Marlborough District Council the court stated that 

considerations of financial viability which involve the consideration of the profitability of a 

venture and the means by which it is to be accomplished are not relevant under the RMA.297 

 

4.3.10 Accountability 

The EPA is an administrative non-democratic non-judicial body. Despite this the Bill 

contains few accountability mechanisms. The RMA provides for de novo appeals against a 

decision of a consent authority regarding an application for a resource consent by the 

applicant or any submitter to the Environment Court on the merits.298 In comparison the Bill 

only allows an applicant or any submitter to appeal to the High Court only on a question of 

law in respect of an EPA decision to grant or decline a consent or impose any conditions.299 

The lack of appeal on the merits suggests that EPA is considered more qualified to deal with 

significant applications than consent authorities. However the EPA is merely an 

administrative body, its board members are not democratically elected and it has no judicial 

component. Thus the lack of accountability measures, especially the lack of appeal rights on 

the merits, appears to be based on efficiency and streamlining.  Judicial review is available 

for decisions however the grounds are more limited than that of a de novo appeal on the 

merits.  
                                                        
292 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 62(2).  
293 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 74(1).  
294 Section 127 of the RMA prohibits a consent holder from applying for a change in duration of a consent. 
295 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 77. 
296 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 78(a)(ii). 
297 New Zealand Rail Ltd v Marlborough District Council PT Wellington C36/93, 11 June 1993 at 22. 
298 Resource Management Act 1991, s 120. 
299 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 103. 
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4.3.11 Cross boundary activities 

The Bill makes provision for activities which are to be carried out partly in the exclusive 

economic zone or extended continental shelf and partly in New Zealand territory and both a 

resource consent and marine consent are required.300 This may include a number of oil and 

gas activities as some drilling rigs beyond the 12 nm line will pipe the product through 

pipelines running through the territorial sea to a processing station on land. The Bill allows an 

applicant to prepare a joint application which complies with the requirements of both regimes, 

or apply for separate consents.301 It also provides for the EPA to require a joint application or 

separate applications.302 The EPA will be the lead agency for a joint application process as it 

is responsible for ensuring the efficient and coordinated processing of the application.303 

Although the application will be joint the Bill still requires the EPA and consent authority to 

make separate decisions on the granting or refusing of a marine consent and resource consent 

under the different regimes.304  

The Bill makes no provision for a situation where either the resource consent or marine 

consent is granted and the other is not, thus an applicant will have to decide whether or not to 

proceed with the activities that were granted consent. Because of the purpose of the Bill a 

likely scenario is the awarding of a marine consent accompanied by the declining of a 

resource consent. This will have the unintended effect of effectively requiring a marine 

consent application for a cross boundary activity to meet the RMA standard. This is 

inefficient and could be addressed by applying the same standard throughout the oceans. If 

the RMA was extended to apply beyond the territorial sea, joint hearings could be held for 

cross boundary activities 305  and as the consent authorities would be applying the same 

legislation they would be able to make a joint decision.306  

 

4.3.12 Conservation 

The EEZ Bill is not intended to provide a dedicated and comprehensive marine protection 

tool. Like the RMA, it focuses on effects management. The 2011 cabinet paper suggests that 
                                                        
300 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 86. 
301 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 88. 
302 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cls 91 and 92. 
303 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 94. 
304 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 96. 
305 Resource Management Act 1991, s 102(1). 
306 Resource Management Act 1991, s 102(2) and (3) 
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the appropriate way to address the lack of marine protection beyond the territorial sea is 

through the Marine Reserves Bill.307 The Marine Reserves Bill has been languishing with 

select committee for almost a decade so it is questionable when or if this will come into effect. 

It seems that its existence is being used by policy makers as a justification for ignoring the 

option of integrating conservation and effects management. 

The EEZ Bill contains one provision which could be used as a conservation measure. It 

allows for regulations identifying and providing for an area which; is important or vulnerable, 

must be managed in coordination with other regimes, is the subject of competition or conflict, 

or, is experiencing cumulative adverse effects. The regulations may close the area to all or 

any activities.308 This provision could allow, for example, the Minister for the Environment to 

close areas of the oceans to fishing activities through a regulation. This could be an important 

tool especially for the management of vulnerable areas subject to cumulative adverse effects. 

However, its value will depend on whether it is utilised. 

 

4.3.13 Integrated Environmental Management and the Two Options  

In chapter two it was argued that the theory of integrated environmental management can 

assist in the creation of legislation which is effective, efficient and equitable. The Bill merely 

attempts to fill gaps and makes no attempt to integrate the management of all activities 

occurring in New Zealand’s oceans. The Bill will not address the fragmentation between the 

regulation of fisheries and other marine activities (nor will an extended RMA). Many 

stakeholders have concerns about the exclusion of fisheries management, noting that fishing 

is the most significant environmental effect in the exclusive economic zone and that the 

environmental effects of fishing are being poorly managed. Without integration there is a risk 

that fishing and other activities will be managed to different environmental standards.309 The 

Bill’s provisions for consideration of cumulative effects and alignment of decision making 

are unlikely to abate these concerns.  

In order to manage cumulative effects the Bill requires impact assessments to identify the 

actual and potential cumulative effects of the activity on the environment and existing 

                                                        
307 Cabinet Paper, above n 213, at [45]. 
308 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 28. 
309 Cabinet Paper, above n 230, at [57]-[58]. 
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interests310 and requires the EPA to have regard to any cumulative effects on the environment 

or existing interests when considering an application for a marine consent.311 It also requires 

the Minister, when developing regulations, to have regard to the cumulative adverse effects 

on the environment of all activities undertaken in the exclusive economic zone or continental 

shelf (including the effects of activities not regulated under the Act).312  The RMA also 

provides for the consideration of cumulative effects through the definition of effect313 and the 

requirement for decision makers on consent applications to have regard to any actual and 

potential effects on the environment.314  

In order to align decision making across the statutes applying in the exclusive economic zone 

the Cabinet Paper suggested that regulations will be developed in consultation with other 

relevant agencies and after consideration of the environmental controls under other 

regulations, in order to promote consistency in the environmental standards under different 

pieces of legislation.315 However, the Bill does not require the Minister for the Environment 

or the EPA to consider documents made under other legislation when developing regulations 

or deciding a resource consent application, as was suggested in the Cabinet Paper. The Bill 

does require the Minister of Fisheries to have regard to regulations made under the Act before 

setting or varying any fisheries sustainability measure316 and regional councils preparing or 

changing a regional policy statement or plan to have regard to the extent to which it needs to 

be consistent with regulations made under the Bill.317 Thus the Bill appears to create a ‘one-

way street’ for aligning decision making with the Bill, creating a bottom line that documents 

produced under other pieces of legislation must align with. This may be a more efficient 

mechanism than the ‘two way’ alignment suggested in the cabinet paper but it may be 

questioned whether it is appropriate for this Bill to be setting that bottom line. Aligning of 

decision making within the oceans could be achieved instead by extending the RMA so that 

the same standard and consideration apply and planning instruments can be used. 

 

 

                                                        
310 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 40.  
311 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 59. 
312 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 33. 
313 Resource Management Act 1991, s 3. 
314 Resource Management Act 1991, s 104. 
315 Cabinet Paper, above n 213, at [72]. 
316 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Bill 2011, cl 156. 
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4.4 Assessment against the benchmarks 

4.4.1 Effectiveness 

In chapter two effective environmental regulation was defined as regulation which makes a 

significant substantive contribution to protection of the environment. The purpose and 

matters to be taken into account by decision makers reflect the fact the strong emphasis in the 

Bill on balancing the environmental effects of activities with the benefits they provide, rather 

than solely focusing on preventing adverse effects.318 The Bill clearly reflects the political 

priority given to economic development by placing economic development on the same level 

as protection of the environment in a piece of environmental legislation. This is not unusual 

for environmental legislation in New Zealand as both the RMA and Fisheries Act contain a 

protection and a devlopment component. 

In chapter two it was suggested that integrated environmental management is international 

best practice and may contribute to the development of a regulatory regime that is effective, 

efficient and equitable. This Bill is only intended to fill gaps in the regulation of 

environmental effects in New Zealand’s oceans and as such it makes little attempt to integrate 

the management and conservation of marine environmental assets. It does provide for 

decision makers to consider cumulative effects.  It also contains a few mechanisms for 

aligning plans made under the RMA and sustainability measures made under the Fisheries 

Act with regulations made under the Bill. This ‘one-way street’ for aligning decision making 

with the regulations made under the Bill creates a bottom line. However, this is limited in 

application319 and is likely to have a minimal effect on ensuring integrated management of 

environmental assets. Although it effectively places the EPA in the position of “lead agency” 

for oceans management it does not create any associated mechanisms for integration between 

agencies. This can be compared to Australia’s National Oceans Board of Management which 

comprises representatives from seven Australian Government departments and agencies320 

and provides high-level, whole-of-government advice on Australia’s Oceans Policy and 

regional marine planning.321 A similar institution could bring together the EPA, regional 

                                                        
318 Cabinet Paper, above n 213, at [4]. 
319 For example sustainability measures are just a small part of the Fisheries Act regime. 
320 Department of Environment and Heritage, Department of Industry, Tourism and Resources, Department of 
Agriculture, Fisheries and Forestry, Department of Education, Science and Training, Department of Transport 
and Regional Services, Department of Defence, Department of Finance and Administration, Department of 
Prime Minister and Cabinet, Australian Fisheries Management Authority. 
321 Australian Government Department of Sustainability, Environment, Water, Population and Communities, 
above n 191. 
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councils, the Ministry of Fisheries, Maritime New Zealand, the Department of Conservation 

and other institutions. However, such a body would require considerable financial and time 

input and as long as each body is acting under a different legislative mandate it is difficult to 

see such a body to achieving a great deal.   

It could be argued that the Bill provides for integration across sectors with its heavy emphasis 

on economic development. However, the intention of this seems to be to allow economic 

factors to outweigh environmental effects rather than to enable environmental effects to be 

related to their socio-economic causes in order to address those causes. The Bill also makes 

no provision for long term planning and monitoring or for consideration of future generations 

that would signal integration across time. The Bill does not allow for the creation of a 

national policy statement or regional plans that may be used to strategically manage our 

oceans for future generations. In contrast, an extended RMA would contain provisions for 

marine spatial planning and national policy development. The Bill also omits any reference to 

future generations such as those contained in the RMA322 and Fisheries Act.323  

There are also some particular features of the Bill which could limit its effectiveness. The 

standard at which an activity cannot be permitted is important. If this allows the majority of 

activities to be classified as permitted the Bill could change little from the status quo. The 

delay in the Act coming into force in order to produce regulations is not necessary and it 

would be more in line with precaution to bring the Act into force immediately and deem any 

activity discretionary in the interim. 

 

4.4.2 Efficiency 

In chapter two an efficient regulatory regime was described as a regime which achieves the 

intended outcome with the least possible level of inputs or costs.324 The focus of this inquiry 

is administrative efficiency. The Bill minimises administrative requirements by using 

regulations rather than planning instruments to provide the layer of detail beneath the 

legislation. This option lowers cost and time delays as the regulations will focus on operative 

details and will not contain policy direction. Furthermore, although the Bill provides for the 
                                                        
322 Section 5(2)(a) of the Resource Management Act 1991 refers to “sustaining the potential of natural and 
physical resources (excluding minerals) to meet the reasonably foreseeable needs of future generations”. 
323 Section 8(2) of the Fisheries Act 1996 refers to “maintaining the potential of fisheries resources to meet the 
reasonably foreseeable needs of future generations”. 
324 R Baldwin and M Cave, above n 71, at 81. 



60 
 

public to be notified and given an opportunity to comment on proposed regulations, this is a 

less involved process than that under the RMA.325 The current Environment Minister Nick 

Smith has justified the use of regulations over planning instruments by stating that “there is 

less need for the costly and detailed planning that exists under the RMA” because “in the 

EEZ there is less competition for space and resources, limited local interest in activities and 

the number of activities needing consent will be a handful each year.”326 This statement 

demonstrates that the approach of the government has been to ‘plug the gaps’ rather than 

develop a long term effective solution. If the Bill is to be in place for the long term it should 

provide for policy and planning documents to be created in the future. A lack of policy 

direction could increase inefficiencies as the number of activities in the oceans rises. This 

could be achieved by making alterations to the Bill or adopting the alternative option of an 

extended RMA. 

The Bill does not address administrative complexity in the oceans as it increases the number 

of regulatory bodies involved in oceans governance. The EPA is added to consent authorities, 

Ministry of Fisheries, Maritime New Zealand, and the Department of Conservation among 

others. The Bill contains inadequate provision for coordination between these agencies to 

ensure that there is some integration and consistency.  

Industry certainty is also an aspect of an efficient regime as it allows industry to make 

investment decisions in the most efficient manner. The replacement of voluntary guidelines 

in the case of petroleum with legislation will decrease certainty for that industry as there is a 

possibility of activities not receiving consent or being prohibited. However, limiting the 

legislation to filling gaps and avoiding amendment of the existing fisheries and maritime 

transport laws does avoid the creation of unnecessary uncertainty for those industries.327   

 

4.4.3 Equity 

In chapter two a number of characteristics of an equitable regulatory regime were set out. 

These included: expertise, accountability, transparency, public participation, consistent 

treatment, and the Treaty of Waitangi. The Bill identifies the EPA as the expert decision 

making body. The EPA is a new institution, and although it will likely employ experts in this 
                                                        
325 Resource Management Act 1991, sch 1 part 1. 
326 Nick Smith “EDS National Conference - The Bluegreen Agenda” (press release, 2 June 2011) at 5. 
327 Cabinet Paper, above n 213, at [8] 
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area, it will be applying new legislation with no case law or national policy to guide its 

decision making. As a result it is highly important that the EPA is transparent in its 

operations. Furthermore, the EPA is an administrative body, it is not democratically 

accountable or a judicial body. Despite this the Bill provides for few accountability 

mechanisms and there is no de novo appeal on the merits available. The use of regulations 

rather than planning instruments affects the transparency and the provision for public 

participation under the Bill. A positive for public participation is the requirement for 

notification of all discretionary applications and proposed regulations. However, regulations 

are more difficult to challenge in the courts than planning instruments.  

This Bill does not address inconsistencies in oceans governance, different activities and 

different areas remain regulated under different regimes with different purposes. This Bill 

creates significant differences between oceans regulation either side of a human drawn line 

that has no ecological significance. Finally, the Bill makes inadequate provision for the 

Treaty of Waitangi. It contains no general provision requiring decision makers to consider the 

principles of the Treaty preferring instead to limit the rights of Maori to specific mechanisms 

for involvement. 

 

4.5 Conclusion 

The Bill will fill gaps in New Zealand’s environmental regulatory scheme. It will classify 

activities with significant effects as discretionary. Those activities will require an impact 

assessment and must gain a marine consent which may impose conditions. This is preferable 

to the current situation where only harmful discharges are actively managed. Despite this 

many criticisms can be made of the effectiveness, efficiency and equity of the regime the Bill 

will put into place. The focus on economic development is likely to hinder effectiveness. 

Inconsistency across the maritime zones will reduce efficiency. Minimising accountability 

procedures will reduce the equitable character of the Bill, and the lack of integration is 

disappointing. 

Despite the problems associated with the Bill, the ever increasing interest in New Zealand’s 

offshore resources means that environmental legislation must be put in place immediately. 

The question therefore is whether the Bill or an extended RMA is the best short term option 

for oceans governance in New Zealand. The great majority of the operational provisions 
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within the Bill closely resemble equivalent provisions in the RMA. 328  The RMA has 

significant advantages over the Bill in that it will create a more integrated and consistent 

scheme, it will allow for the creation of planning instruments, it allows de novo appeals to the 

Environment Court, and it would allow decision makers to draw on their existing knowledge 

of the law. 329  

The reason for the government’s preference of the Bill, over an extended RMA, appears to be 

a preference for legislation that allows a focus on economic development and minimises 

regulation. This approach does not align with international trends and the experiences of 

Canada, Australia and the UK. It is narrow minded and does not look to the future. Thus it is 

the author’s opinion that extending the RMA would be the best short term option for oceans 

governance in New Zealand. 

 

 

 

 

 

 

 

 

 

 

                                                        
328 For example, clauses 70, 77, 79 and 126 of the Bill closely resemble ss 122, 130, 132 and 341 of the RMA. 
329 B Barton “Offshore petroleum and minerals” [2011] NZLJ 211 at 213. 
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CONCLUSION 

 
 

This paper has outlined a gaping hole in New Zealand’s environmental law. The RMA 

effectively manages effects within the territorial sea but beyond the 12 nm limit there is little 

environmental regulation. The boundaries within ocean ecosystems are based on physical and 

chemical characteristics thus it is not ecologically sound to have different procedures based 

on a “magic line” called the 12 nm limit.330 This human drawn boundary is based on New 

Zealand’s rights under UNCLOS, however, UNCLOS does not prevent the introduction of a 

consistent governance regime across our oceans. It is inadequate that New Zealand has “no 

overarching environmentally-oriented legislation governing the entire marine area.”331 New 

Zealand has fallen far behind international best practice in oceans management and is failing 

to meet its international obligations.332 

This paper has analysed two proposed options for environmental regulation of New Zealand’s 

oceans beyond the territorial sea; the Exclusive Economic Zone and Continental Shelf 

(Environmental Effects) Bill and extending the RMA and assessed whether either of these 

options can provide an adequate long term solution for the governance of New Zealand’s 

oceans. Chapter 5 concluded that the option of extending the RMA has significant advantages 

over the Bill. It will be more effective, as it provides for greater integration, more efficient, 

by applying a single standard to the entire oceans, and more equitable, with greater appeal 

rights.  Despite this, the option of extending the RMA still does not fully align with 

international trends, for example its exclusion of conservation, and thus it will not provide an 

adequate long term solution for the governance of New Zealand’s oceans. 

The Parliamentary Commissioner for the Environment recommended in 1999 “a major 

revision of New Zealand’s thinking, policies and legislation … to ensure the sustainable 

future of the oceans and seas around New Zealand.”333 To achieve this, the Commissioner 

recommended a taskforce “aimed at putting in place a long-term strategy for the sustainable 

management of New Zealand’ marine environment.” 334  Instead, concurrent governments 

                                                        
330 Parliamentary Commissioner for the Environment, 10, at 3.1. 
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have preferred the option of “continuous iteration of the complex and disjointed systems we 

have evolved to date” which is unlikely to achieve the necessary progress.335  

The inadequacies of extending the RMA or new legislation as options for oceans governance 

led the Environmental Defence Society  in its paper Governing Our Oceans to propose 

fundamental oceans reform similar to that undertaken in the late 1980’s resulting in the 

enactment of the RMA.336 This would be based on the international best practice discussed in 

chapters two and three. The Environmental Defence Society recommended a Royal 

Commission on Oceans Governance could be appointed to develop recommendations for new 

legislation and institutional arrangements. 337 

This paper supports the implementation of short term legislation to fills gaps in New 

Zealand’s oceans regulation, preferably through extension of the RMA. The need for 

legislation in this area is urgent because of the increasing interest in New Zealand’s offshore 

resources and the complete inadequacy of the current regime. However, it is important that 

any short term option is not considered permanent and that a long term solution for oceans 

governance in New Zealand is the focus. International best practice suggests that this will 

require a complete overhaul of our existing regimes and replacement with new integrated 

oceans legislation. New Zealand is blessed with a valuable marine area with its intrinsic and 

economic values. It is important that it is managed effectively, efficiently and equitably so it 

can be enjoyed by current and future generations. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                        
335 Parliamentary Commissioner for the Environment, above n 6, at 98. 
336 R Peart, K Serjeant, and K Mulcahy, above n 126, at 48. 
337 R Peart, K Serjeant, and K Mulcahy, above n 126, at 49. 
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APPENDIX 1: MARITIME ZONES 

 
 

The world’s oceans can be divided into eight maritime zones as outlined in the United 

Nations Convention on the Law of the Sea (“UNCLOS”). These zones are the; internal 

waters, archipelagic waters, territorial sea, contiguous zone, exclusive economic zone, 

continental shelf, high seas and the Area.  

These zones are determined with respect to the territorial sea ‘baseline’ which is the coastal 

low-water line338 or the archipelagic baseline which is a line joining the outermost point of 

the outmost island in the case of an archipelago.339 The waters inland from the territorial sea 

baseline are internal waters 340  and those inland from the archipelagic baseline are 

archipelagic waters.341 The territorial sea extends out to sea for 12 nm from the territorial sea 

baseline.342 Adjacent to the territorial sea is the contiguous zone, which may not extend more 

than 24 nm beyond the territorial sea baseline.343  

The exclusive economic zone extends from the outer limit of the territorial sea to 200 nm 

from the territorial sea baseline.344 The continental shelf comprises the seabed and subsoil 

which is “the natural prolongation of [a coastal State’s] land territory”.345 This may extend 

beyond 200 nm, with its boundary being determined under one of the formulae set out in 

UNCLOS346 and set on the basis of the recommendations of the Commission on the Limits of 

the Continental Shelf.347 That part of the continental shelf which extends beyond the 200 nm 

boundary is commonly referred to as the extended continental shelf. The high seas are all 

parts of the sea which are not internal waters, territorial sea or exclusive economic zone.348 

Where the continental shelf extends beyond the exclusive economic zone, the superjacent 

                                                        
338 United Nations Convention on the Law of the Sea , above n 48, art 5. 
339 United Nations Convention on the Law of the Sea , above n 48, art 47(1). 
340 United Nations Convention on the Law of the Sea , above n 48,  art 8(1). 
341 United Nations Convention on the Law of the Sea , above n 48, art 49(1). 
342 United Nations Convention on the Law of the Sea , above n 48, art 3. 
343 United Nations Convention on the Law of the Sea , above n 48,  art 33(2). 
344 United Nations Convention on the Law of the Sea , above n 48,  arts 55 and 57. 
345 United Nations Convention on the Law of the , above n 48,  art 76(1). 
346 United Nations Convention on the Law of the Sea , above n 48, art 76(5). 
347 United Nations Convention on the Law of the , above n 48, art 76(8) 
348 United Nations Convention on the Law of the Sea , above n 48, art 86 
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waters will be high seas. The Area is the seabed and subsoil beyond the limits of national 

jurisdiction349 which underlies the high seas and is the “common heritage of mankind”.350 

 

 

Figure 7: The Maritime Zones351 

 

                                                        
349 United Nations Convention on the Law of the Sea , above n 48, art 1(1)(1) 
350 M Stirling, above n 7, at 150. 
351 Fisheries and Oceans Canada “Canada’s Ocean Estate A Description of Canada’s Maritime Zones” (2010) 
<www.dfo-mpo.gc.ca>. 
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Figure 8: Map denoting New Zealand’s territorial sea (green), exclusive economic zone (blue) and 

extended continental shelf (pink)352 

 

 

 

 

 

 

 

                                                        
352 Ministry for the Environment “New Zealand’s marine area” (2008) <www.mfe.govt.nz>. 
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