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| Introduction, Definitions, Scope and Methodology

A Introduction

This dissertation examines New Zealand criminal cases in which one or more witnesses, other than
the defendant, have a mental condition. The purpose of this research is two-fold. First, to provide
the first comprehensive overview and analysis of High Court, Court of Appeal, and Supreme Court
decisions in which the mental condition of a witness is discussed. What categories of legal issues
are raised by this body of case-law, and what are the broad contours of the New Zealand judicial
response to a witness with a mental condition? Second, this dissertation focuses on the more
specific question of the mental condition of the witness as it relates to the credibility and reliability
of the witness’ evidence. What is the New Zealand approach to the impact of mental conditions
on the credibility and reliability of the evidence of witnesses, and what does a review of

international literature tell us about this approach?

An important starting point for this dissertation is the observation that mental conditions are
common in New Zealand society today. The New Zealand Health Promotion Agency found in
2016 that about four in five adults (aged 15 years and over) have experience of mental distress
either personally or among people they know.! In the 2018 and 2019 period, the Ministry of Health
found that 19.8% of adults (aged 15 years and over) had experienced a diagnosed mood and/or
anxiety disorder during their lifetime, while 8.2% of adults have experienced psychological
distress in a particular four week period.? These figures suggest that mental conditions are
prevalent not only in society generally, but also among witnesses involved in criminal trials. In
addition, individuals with mental conditions are more likely to be victims of crime, which suggests
the prevalence of mental conditions may be higher among witnesses in criminal trials giving

evidence than in the population at large.?

1 Kvalsivig, A Wellbeing and mental distress in Aotearoa New Zealand: Snapshot 2016 (Health Promotion Agency,
2018) at 3.

2 Ministry of Health “Annual Data Explorer 2018/19: New Zealand Health Survey” (14 November 2019)
<www.health.govt.nz>.

3 Kevin M. Cremin, Jean Philips, Claudia Sickinger, and Jeanette Selhof “Ensuring a Fair Hearing for Litigants with
Mental Illnesses: The Law and Psychology of Capacity, Admissibility, and Credibility Assessments in Civil
Proceedings” (2009) 17(2) JL & Pol’y 455 at 465. See also Michael Barnett and Paul S. Appelbaum “Facilitating
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Despite the prevalence of mental conditions in New Zealand society, there continues to be stigma
surrounding mental conditions of all types. It is reasonable to assume that this stigma carries into
the courtroom. Fact-finders and other decision makers in criminal trials, including judges and jury
members, may have preconceived ideas, assumptions, and misconceptions about mental
conditions. This is by virtue of being humans with inherent and often unconscious biases and

prejudices.

One such assumption is that mental conditions can impact on the credibility and reliability of the
evidence offered by a person with a mental condition. There are a breadth of mental conditions
and some may impact certain factors relevant to the credibility and reliability of evidence; for
example, by impacting the memory, honesty, perception, recall, confabulation, or suggestibility of
the witness.* However it is not the case that all mental conditions necessarily affect credibility and
reliability in all cases. Additionally, the severity of the mental condition fluctuates in the same way
that physical conditions fluctuate. Therefore a mental condition may be pertinent at the time of the
events in issue, at the time of the proceeding, or at some other relevant time. For these reasons, it
is not possible to generalise as to the impact or lack of impact of a particular mental condition on

credibility and reliability.

Notably, a range of procedural and evidentiary considerations are associated with the issue of
witnesses with mental conditions. These include accommodating special needs in the courtroom;
privacy; fairness to witnesses; the defendant’s right to a fair trial; and ensuring the fact-finder has

access to relevant and non-prejudicial evidence.

Against this backdrop, an important question is how New Zealand evidence law approaches

evidence given by a witness with a mental condition. The provisions of the Evidence Act 2006

Testimony of People with Mental Illness” (2010) 61(10) Psychiatric Services 958 at 958; Louise Ellison “Responding
to the needs of victims with psychosocial disabilities: challenges to equality of access to justice” (2015) 1 Crim LR
28 at 28; Mind Achieving Justice for Victims and Witnesses with Mental Distress: a Mental Health Toolkit for
Prosecutors and Advocates (Mind, London, 2010) at 7; and Vanessa Lee and Corrine Charles Research into CPS
decision-making in cases involving victims and key witnesses with mental health problems and/or learning disabilities
(Crown Prosecution Service, London, 2008) at 2.

4 Neta Ziv “Witnesses with Mental Disabilities: Accommodations and the Search for Truth-The Israeli Case” (2007)
27(4) Disability Studies Quarterly at 7.
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recognise and emphasise the broad range of factors which may affect reliability, including mental
conditions.® However, there is no one provision outlining the legal approach to be taken when a
witness who is not the defendant has a mental condition that may impact the reliability and
credibility of their evidence. This makes sense in light of the inability to generalise about mental
conditions but raises the question of how judges have employed the general Evidence Act
provisions to address issues of credibility and reliability. To that end, the first aim of this
dissertation is to set out an overview and analysis of case-law and literature which details the
different evidentiary issues. There does not appear to have been this kind of overview published

to date.

The results of the comprehensive review of cases are set out in Chapters Il and I11, divided as
follows. First, Chapter Il details cases in which the mental condition of a witness is relevant but is
not raised directly in relation to the question of the credibility and reliability of the evidence of the
witness. The following categories were identified: eligibility and compellability of the witness
with the mental condition; the unavailability of a witness for the purpose of admissible hearsay
statements; alternative ways of the witness giving evidence; the general admissibility provisions;
and counsel access to the medical records of the witness. Although these cases do not directly deal
with credibility and reliability, this survey is important context for the remainder of the

dissertation.

Chapter 111 sets out cases dealing with the more specific question of credibility and reliability of
evidence in relation to the mental condition of a witness. The methodology detailed in this Chapter
led to 12 cases in which the credibility and reliability of the evidence of a witness with a mental
condition was at issue. From analysis of those cases, three important areas for discussion were
identified: leaving the assessment of reliability and credibility to the fact-finder; the use of judicial

reliability directions; and the use of expert evidence.

5 Elizabeth McDonald and Scott Optican (eds) Mahoney on Evidence: Act and Analysis (Thomson Reuters New
Zealand Ltd, Wellington, 2018) at 179. See, for example, s 28 on the exclusion of unreliable statements of the
defendant.
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Chapter IV critically reviews the New Zealand approach to the reliability and credibility of
evidence given by a witness with a mental condition, with reference to literature from both New

Zealand and international sources. Each of the three areas discussed in Chapter 111 are analysed.

The approach is necessarily exploratory and preliminary, in that the broad contours of the topic
are raised based on a comprehensive case review. What are the key considerations and concerns
with the current NZ approach? Where is further research and discussion most needed, when it

comes to our treatment of evidence offered by witnesses with a mental condition?

B Defining Mental Condition

I have adopted the term “mental condition” in this dissertation. It should be noted that a number
of other terms are used across a variety of New Zealand statutes, and in the case-law and literature.
The range of terms used is a symptom of the difficulty of defining phrases relating to mental illness

and health in the legal context.®

For example, ‘mental disorder’ is defined in the Mental Health (Compulsory Assessment and
Treatment) Act 1992.7 The legislation restricts mental disorders to conditions of such a degree that
they “pose a serious danger to the health or safety of that person or of others; or seriously
diminishes the capacity of that person to take care of himself or herself”.® This definition is too
restrictive for this dissertation as an individual may have a mental condition that is not this severe

yet the condition may be relevant in a criminal trial.

The Criminal Procedure (Mentally Impaired Persons) Act 2003 uses the term ‘mental impairment’
but without providing a definition.® The use of ‘impairment’ implies that there is a detrimental

effect on a person’s ability. An important premise is that a witness may have a mental condition

6 James H. Hardisty “Mental Illness: A Legal Fiction” (1973) 48(4) Wash L Rev 735 at 735.
7 Section 2.
8 Section 2.
9 Section 4.



but that does not necessarily mean the credibility and reliability of their evidence, nor the

individual’s functions and abilities, are affected.

The term ‘mental condition’ is neutral in that it does not imply impairment. ‘Mental condition’ is
also non-euphemistic, and aligns with the current wording of the Evidence Act 2006.1° ‘Mental
condition’ will be used in this dissertation as largely synonymous to other terms used throughout
legislation, commentary, and case-law including ‘mental disorder’, ‘mental health’, ‘mental

impairment’, and ‘mental illness’.

The Evidence Act 2006 provides no definition of mental condition. For this dissertation, ‘mental
condition’ includes a broad range of conditions, for example, anxiety, depression, personality
disorders, psychotic disorders, post-traumatic stress disorder, and intellectual impairments. As
stated in Alovili “mental condition can embrace a wide range of conditions from somebody who is

simply distressed or depressed, to somebody who is in a catatonic stupor”.

C Defining Credibility and Reliability

The term reliability refers to whether the fact-finder is able to rely upon the evidence as proof of
something. Credibility is one aspect of reliability. Black’s Law Dictionary refers to credibility as
“the quality that makes something (as a witness or some evidence) worthy of belief”.*? Credibility
may be impacted by a number of disparate factors: for example, where a witness has a mental

condition which impairs their perception of the events of relevance.?

A lack of credibility may result from the possibility of the witness being in error or being
untruthful.** However a witness may believe they are telling the truth and being honest, but be
mistaken. In the context of mental conditions, credibility and reliability become, arguably, even

more difficult concepts, especially in their application in trial. For example, a witness with a

10 See ss 16, 18 and 29.

11 R v Alovili HC Auckland CRI 2007-404-162, 27 June 2008 at [26].

12 Bryan A Garner (ed) Black’s Law Dictionary (10th ed, Thomson Reuters, 2014) at 448.
13 | aw Commission Evidence Law Character and Credibility (NZLC PP27, 1997) at [9].
14 Law Commission, above n 13, at [9].



psychotic condition may hallucinate that they saw the accused during the events in question. The
witness may firmly believe they saw the accused and be telling the truth but since the accused was
not actually present, the witness is also mistaken. Therefore it should be kept in mind that the trier
of fact should “cast a net anchored by three considerations”: no one has a monopoly on truth, truth
may be wedged beside falsehood, and a witness may actually believe their testimony to be true

even if others disagree.®®

D Scope of the Dissertation

The focus of this dissertation is criminal cases. Discussion of witnesses with mental conditions in

civil, family, or tribunal proceedings is excluded from the scope.

Additionally, the focus is on witnesses who are not also the defendant but rather are the
complainant or another individual. Where the witness is also the defendant there are other
important considerations which are beyond the scope of this dissertation and deserve their own
comprehensive review. These considerations include culpability, the defence of insanity, fitness
to stand trial, and fitness to plead. However it is acknowledged that substantial parts of the
discussion in this dissertation could also be applicable where the defendant is a witness and has a

mental condition.

The scope of this dissertation does not extend to cases where evidence of mental behaviours is led
at trial to show a behavioural change of the witness.’® This kind of evidence focuses on the
behavioural change of the witness in relation to assessments of whether or not the offending

occurred. This quite specific circumstance deserves separate consideration.

15 Edd Wheeler “The Courting of Credibility, a Nervous Mistress” (1994) 14(2) Journal of the National Association
of Administrative Law Judiciary 253 at 257 and 258.

16 see, for example, R v R [2019] NZSC 87 at [9] — [48]. Evidence was introduced of the complainant self-harming
and attempting suicide after the offending. The Court focused on whether the evidence was admissible because it “was
proximate in time to the offending that something out of the ordinary was occurring in the complainant’s life”. The
evidence was held to be admissible under the admissibility provisions as part of the context and as relevant to the
complainant’s credibility.

9



The scope of this dissertation also does not extend to cases where a witness’s veracity is challenged
on the basis of the mental condition of a witness. Section 37 of the Evidence Act 2006 outlines
that test for the admissibility of evidence on a person’s veracity, where veracity means the
disposition of a person to refrain from lying. The leading Supreme Court case of Hannigan clarified
that the veracity rules are concerned with evidence pertaining to a witness’ general or habitual
honesty.'” No cases were found where veracity, in the sense of the general honesty of the witness,
as impacted by their mental condition, was directly in issue in the judgement or as part of an
appeal.’® This is despite commentary suggesting that a witness’s mental condition can
detrimentally affect a witness’s veracity.® Analysis beyond this dissertation is needed to reconcile

the lack of case-law with the commentary.

E Research Methodology

A New Zealand case review was undertaken using LexisAdvance and Westlaw. The search term
used through the advance search of New Zealand cases entry point was “mental” /10 "witness"
and "credibility” or "reliability”. On LexisAdvance this search yielded 78 search results. On
Westlaw NZ this search yielded 102 search results. Each individual case was then manually
reviewed for relevance. Cases from both pre and post 2006 were included. Given time and resource
constraints, non-criminal cases and cases from the District Court, were excluded from the sample.
A large portion of the search results were excluded because it was the defendant who had a relevant
mental condition. Additionally, a large number of results did not directly concern the mental
condition of a trial witness but rather discussed other issues to which a mental condition was

relevant.®® A number of search results were excluded because they resulted from the direct

17 Hannigan v R [2013] 2 NZLR 612 at [120].

18 Only cases where it was indirectly discussed were identified. For example, Police v Gibbs [2015] NZDC 555
involved a complainant who was a long-term mental patient with conditions including suicidal tendencies,
borderline disorder, PTSD, emotional dysregulation, hypervigilance, and flashbacks. The accused made an
application for non-party disclosure of mental health records on the basis that if the complainant had a mental
illness, her veracity would be impacted, and this would be highly relevant to the submission the allegations are false.
Disclosure was not in the public interest and so the veracity challenge was not heard. See also Kumar v R [2019]
NZCA 191.

19 Evidence Act 2006, s 37(3); and McDonald and Optican, above n 5, at 294.

20 For example, Smith v Police [2019] NZHC 2371 at [3] concerned whether the police officer had reasonable
grounds to suspect Mr Smith was incapable of having proper control of firearms in his possession or under his
control due to his mental condition.
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quotation of sections of the Evidence Act, in particular s 16, in the judgement, without any other

relevance to the current research.

Following close analysis of the remaining cases, the cases were categorised by legal issue. The
more interesting question became the credibility and reliability of the evidence of a witness with a
mental condition and the two closely associated issues of expert evidence and judicial directions
on unreliability as set out in Chapter IIl. A number of surrounding issues were still important
despite not directly concerning the credibility and reliability of the evidence of a witness with a
mental condition. These are set out in Chapter Il. Throughout the course of this research, further
targeted searches, using more specific search terms relating to each of the categories outlined in
both Chapter Il and Chapter 111, were carried out in order to ensure material cases had not been

inadvertently omitted.
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I Case Analysis Part I: Cases Concerning the Mental Condition of a Witness other

than on Issues of Credibility and Reliability

This Chapter canvasses the legal landscape in criminal trials in which the mental condition of a
witness is raised in a way which does not directly relate to the credibility and reliability of their
evidence. The cases are categorised as follows: (a) the witness’ eligibility (and compellability) to
give evidence, (b) the witness being “unavailable” for the purposes of admitting hearsay
statements, (c) the general admissibility provisions of the Evidence Act, (d) alternative ways of
giving evidence, and (e) the ability of counsel to access the medical records of a witness. Each is
considered in turn, with the purpose of providing necessary context for the related issue of

credibility and reliability discussed in Chapter I1I.

A Competence and Eligibility

The mental condition of a witness has been treated historically as pertaining to their competence
to give evidence. The competence test had two limbs: whether the person had a sufficient level of
understanding or intelligence to give a rational account of past events, and whether the person
understood the nature and consequences of an oath or promise.?* For example, in Harawira, the
court in 1989 held the witness was competent to give evidence despite being a committed mental
patient, as the witness satisfied the competence test following consideration of the specific

depositions and questions the judge asked the witness.??

However s 71, introduced by the Evidence Act 2006, provides that in a criminal proceeding any
person is eligible to give evidence and a person who is eligible to give evidence is compellable to
give that evidence. This section removed the requirement of competence.?® The Law Commission
recommended the competence requirement be abolished to increase the amount of relevant

evidence available and allow fact-finders to assess credibility and reliability.?*

21 The Honourable Justice Mathew Downs (ed) Cross on Evidence (10th ed, Lexis Nexis, Wellington, 2017) at 287.
22 R v Harawira [1989] 2 NZLR 714 at 716 and 723.

23 | aw Commission Evidence Code and Commentary (NZLC R55, 1999) at 189.

24 |_Law Commission The Evidence of Children and Other Vulnerable Witnesses (NZLC PP26, 1996) at vii.
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The Court of Appeal in R v Tanner confirmed the replacement of the concept of competency with
the concept of eligibility.?® This was affirmed in the context of a witness with a mental condition
in R v Jellyman.?® The complainant had learning difficulties but the court had no doubt that the

complainant was eligible to give evidence after referring to Tanner.?’

The eligibility section does not address the potential situation where a witness faces difficulties in
giving rational and coherent testimony despite being eligible.?® However the Act provides other
provisions to allow courts to adequately address when this is the case, as discussed below in

relation to hearsay statements and alternative ways of giving evidence.

The new starting point is that eligibility of the witness to give evidence is assumed whether or not
there is a mental condition and whatever the nature of that condition. The Act is therefore now
much more permissive in enabling witnesses to give evidence in situations when they may not
have been able to previously.?® Cases after 2006 involving witnesses with mental conditions now
focus on the question of credibility and reliability, as discussed in Chapter I11, rather than the legal

threshold of competence as determined by the judge.

B Hearsay and Unavailability as a Witness

The hearsay provisions provide an alternative to the witness giving testimony orally in court, by
allowing (in limited circumstances) the out-of-court statement of that person to be offered by
another witness. The provisions provide one option to address the situation where a witness faces

difficulties in offering rational and coherent testimony despite being eligible to give evidence.

25 Rv Tanner [2007] NZCA 391 at [23].

26 R v Jellyman [2009] NZCA 532 at [30].

27 At [30] - [32].

28 McDonald and Optican, above n 5, at 547 —550.

29 police v Morton HC Wellington CRI-2009-485-51, 20 May 2009 at [42].

13



Section 17 provides that a hearsay statement is not admissible except as provided by s 18.% The
circumstances relating to the statement must provide reasonable assurance that the statement is
reliable, and either the maker of the statement must be unavailable as a witness or the judge must
consider undue expense or delay would be caused if the maker of the statement was required to be
a witness.®! A person may be unavailable as a witness if the person is unfit to be a witness because

of their mental condition.32

A detective with depression, in R v Harmer, was held not to be unavailable.®* Chisholm J stated
that having a mental illness will not automatically mean the witness is “unavailable as a witness”
but rather it is only when the mental illness is “sufficiently incapacitating” that the hearsay
provisions will apply.3* Chisholm J discussed the possibility that a lower threshold would lead to
opening the floodgates for claims of unavailability, and that it is contrary to policy to enable
counsel to use the hearsay provisions to keep an unsatisfactory witness from giving evidence and
being cross-examined as a tactic.®® Although Harmer occurred before the introduction of the
Evidence Act 2006, its fundamental approach has been confirmed following the introduction of
the Act, in Alovili.®

Alovili involved a prospective witness who had severe treatment-resistant schizophrenia of the
paranoid type, poor independent functioning, social phobia, and anxiety, all which could markedly
worsen through giving evidence.?” His capacity to give reliable evidence was viewed as greatly
reduced.® The court, agreeing with the fundamental principles of Harmer, reiterated that there
must be a high threshold before a person is unavailable as a witness because of a mental

condition.®® Wylie J noted that the quality of evidence is a matter for the jury and agreed with the

30 Evidence Act.

31 sections 17 and 18.

32 section 16(2)(c).

33 R v Harmer [2002] 3 NZLR 560 at [3], [7], and [24].
34 At [15].

3 At [17]. See also R v Alovili, above n 11, at [28].

36 R v Alovili, above n 11, at [25].

37 At[15] - [17].

38 McDonald and Optican, above n 5, at 109 and 110.
39 At [26].
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court in Harmer on the possibility of tactical decisions to avoid cross-examination of
unsatisfactory witnesses.”® The witness was held to be “available” despite the schizophrenia,

although the witness gave evidence through CCTV on agreement by counsel.*!

The 2020 Supreme Court case Anderson provides an example of the mental condition of a witness
rendering them unavailable for the purpose of admitting their hearsay statement.*? The
complainant was on weekend leave as an in-patient at a hospital mental health unit at the time of
the alleged rape.*®* The complainant was committed to the hospital following a serious suicide
attempt, and had post-traumatic stress disorder, social anxiety, major depressive disorder, and a
dissociative disorder.* Judge Saunders in the District Court concluded that the complainant was
unavailable as a witness with statements the complainant made to medical staff admissible as
hearsay.* Medical experts submitted she was incapable of giving evidence because she could go
completely mute, could become physically incapable of and moving or could become so distressed
she would try to leave, and because giving evidence would likely raise her suicide risk to acute
levels.*® Appeals to the Court of Appeal and Supreme Court were unsuccessful.4” The Court of
Appeal discussed how the exceptional circumstances of this case, in light of the compelling

medical evidence, met the high threshold held by the previous authorities.*

The hearsay provisions therefore provide one option to address the situation where a witness faces
difficulties in offering rational and coherent testimony despite being eligible to do so. However
the high threshold means this option will rarely be available and so in most cases the witness with
the mental condition will be giving evidence themselves rather than having hearsay statements

admitted. Regardless of whether the witness gives evidence themselves or whether hearsay

40
At [28].
41 At [34], and [37] - [39]. See also N (CA19/2013) v R [2014] NZCA 167 at [57] where the Court of Appeal found

the trial judge was entitled to hold the witness was not so incapacitated as to be unreliable for the purposes of
hearsay despite being a moderately intellectually disabled 11 year old.

42 Anderson v R [2020] NZSC 56.

At [4].

44 Anderson v R [2020] NZCA 106 at [2] and [35].

45 Anderson v R, above n 42, at [3].

46 Anderson v R (CA), above n 44, at [36] and [38].

47 Anderson v R (SC), above n 42, at [15] and [16]; and Anderson v R (CA), above n 44, at [54].
48 At [53].
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statements made by the witness are admitted as evidence, the question of the credibility and
reliability of the evidence of the witness is raised by virtue of the witness having a mental

condition.

C The General Admissibility Provisions of the Evidence Act

Despite the assumption of the eligibility of the witness, the Judge retains a discretion to exclude
testimony under the general admissibility provisions.*® When the Law Commission proposed to
abolish the competency requirement, it noted the general admissibility rules as an option where
testimony is so affected by a mental condition and cannot be improved through other provisions

including alternative ways of giving evidence.%°

Section 8 gives a general exclusion where the probative value of the evidence is outweighed by
the risk that the evidence will have an unfairly prejudicial effect on the proceeding or needlessly
prolong the proceeding.®® If a witness is mentally unfit to give clear and coherent evidence at the
trial such that a section 8 exclusionary argument is raised, the “probative value must be so low that
to admit it carries the appreciable risk of unfair prejudice” in order for that argument to succeed. >
If a s 8 argument succeeded, the evidence of the witness would be inadmissible, and there would

be no question of the credibility and reliability of the evidence.

N v R is illustrative of the possibility of the argument. The court found the moderately intellectually
disabled 11 year old was not so severely incapacitated as to be incapable of giving evidence for
the purposes of hearsay, and was an eligible witness.>® The court noted there remained the
safeguard of the ability of the court to exclude evidence under s 8.5 However no submissions were

heard on it.%®

49 R v Tanner, above n 25, at [24].

50 |_aw Commission, above n 24, at vii.

51 Evidence Act.

52 R v Eruera (No 6) [2015] NZHC 3220 at [31].
53 N (CA19/2013) v R, above n 41, at [1] and [50].
54 At [1] and [50].

%5 At [54] and [57].
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No cases were found where the general admissibility provisions in s 8 were argued to exclude the
evidence of a witness based on a mental condition. This suggests the use of the general
admissibility provisions is largely untested for witnesses with a mental condition. This could be
because it is not a well known option for argument in this context, or perhaps because other
options, including alternative ways of giving evidence or hearsay provisions, are preferred. The
lack of use and discussion of the general admissibility sections for witnesses with mental

conditions means more emphasis is placed on the question of credibility and reliability.

D Alternative Ways of Giving Evidence

Another option for the situation where a witness faces difficulties in offering rational and coherent
testimony because of their mental condition, is for the witness to give evidence in alternative ways.
Section 103(3)(b) of the Evidence Act provides that directions about alternative ways of giving
evidence may be made on the basis of intellectual, psychological or psychiatric impairment, where
either a party has applied for such direction or the judge by their own initiative makes the direction.
However there is no special or particular approach for witnesses with these impairments.>¢ Section

105 outlines the alternative ways of giving evidence.®’

The use of alternative ways of giving evidence by a witness with a mental condition is
demonstrated in R v S.8 The complainant witness had suicidal tendencies, panic attacks, and self-

harm issues.>® The court ordered the use of supplementary questions and CCTV.%°

The Court in Eruera found that potential unfairness may arise from the witness giving evidence
because of her mental state, including, for example, agreeing to have made statements without

recalling them.®* The witness had severe depression, a psychiatric disorder, and difficulty with

%6 McDonald and Optican, above n 5, at 696.
57 Evidence Act.

%8 R v S [2015] NZHC 2471.

9 At [5] - [9].

60 At [16].

61 R v Eruera, above n 52, at [40] and [42].
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reading and memory.®? The court held the potential unfairness could be mitigated through the use
of alternative methods of giving evidence which would improve the capacity of the witness to give

reliable responses.53

New Zealand courts have demonstrated a willingness to order a witness with mental condition to
give evidence in an alternative way because the provisions on alternative ways of giving evidence
may improve a witness’ ability to give credibility and reliable evidence. The question of the
credibility and reliability of the evidence of the witness is raised regardless of whether the witness

gives evidence in the ordinary way or in an alternative way.5

Commentators also note the use of alternative ways of giving evidence is an important option when
otherwise the evidence would be inadmissible under s 8.5 The alternative modes of giving
evidence are likely to be used rather than holding the testimony of the witness to be inadmissible
through the general admissibility provisions.®® Therefore the question of the credibility and
reliability of the evidence of the witness is raised, where it would not be if the evidence of the

witness was inadmissible.

E Access to Medical Records

In order to raise the issue of the credibility and reliability of the evidence of a witness with a mental
condition at trial, counsel must know about the mental condition and its particulars. This raises the
issue of access to the medical records of the witness. A number of cases in the review addressed

this issue.

62 At [14] and [20].

63 At [40] and [42].

64 Compare s 83 of the Evidence Act on the ordinary way of giving evidence with s 105 of the Evidence Act on
alternative ways of giving evidence.

65 McDonald and Optican, above n 5, at 109 and 110.

%6 Evidence Act, ss 7 and 8.
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For example, Bushby discussed access to the medical records of the complainant who had been
treated for mental health problems, including bulimia, depression, and psychosis.®” Counsel for
the appellant alleged delusional thinking influenced the complainant’s narrative on the sexual
offending.% The Court notes the application is made under ss 24 and 25 of the Criminal Disclosure
Act 2008 with the jurisdiction of the court to order disclosure found in s 398(a) of the Crimes Act
1961.%° The court referred to Polybank v R which found that non-party disclosure should not be
exercised lightly given the importance of finality of litigation, that only necessary inquiries for the
appeal should be undertaken, the need for efficiency of court business, and the need to protect
confidentiality and prevent harassment of victims.”® Avoiding unnecessary re-victimising of the
complainant through having medical records inspected was also a key consideration.’® In applying
these public policy considerations and the statutory provision, the Court found that the evidence
the jury had about the mental condition was already extensive.”? Further information would not
materially assist the jury in considering the defence submission that the complainant was not

credible and reliable, but rather made false allegations.”

Therefore there are strong public policy considerations, related to safeguarding the wellbeing of
individuals, against disclosure of medical records. This is despite the possibility the medical
records may contain information relevant to credibility and reliability. As such, disclosure
applications are usually declined. However this is in part because the mental condition or medical
information is already known to counsel and fact-finders. Counsel are able to adequately question
the credibility and reliability of the evidence of the witness based on their particular mental

condition.

67 Bushby v R [2016] NZCA 527 at [3]. See also Kumar v R, above n 18 (another example of an unsuccessful
application in relation to a witness with schizophrenia, with the court finding the reasoning in Bushby applies).

68 At [11].

69 At [6] — [8].

0 polybank v R [2013] NZCA 208 at [10] — [11] as cited in Bushby v R, above n 67, at [9].
1 Bushby v R, above n 67, at [15].

2 At [14].

3 At [14].
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There remains the situation where little is known about a witness’s mental condition but counsel
nonetheless suspects the mental condition of the witness may be relevant to credibility and

reliability. A court’s approach to this situation was not illustrated in any New Zealand cases.
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I11 Case Analysis Part I1: Cases Concerning the Credibility and Reliability of the

Evidence of a Witness with a Mental Condition

Following the comprehensive review of all case-law identified by the methodology in Chapter I,
the more significant and specific question of focus became the mental condition of the witness as

it relates to the credibility and reliability of their evidence.

This chapter sets out a review of the case-law dealing with this particular focus. Twelve High
Court, Court of Appeal, and Supreme Court cases were determined to be of direct relevance:
Harawira, Jellyman, N v R, Eruera, Garraway, Spittle, Greer, Kumar, S v R, R v Check, R v B,
and RvL.™

A review of these cases produced three key areas for analysis: (a) leaving the assessment of
credibility and reliability to the fact-finder, (b) judicial directions on unreliability, and (c) expert
opinion evidence. Each area is explored below with a view to understanding and critiquing (in
Chapter 1V) the New Zealand legal approach to the credibility and reliability of witnesses with

mental conditions in criminal trials.

A Leaving to the Fact-Finder the Assessment of the Credibility and Reliability of the

Evidence of the Witness

It is a fundamental principle of our criminal justice system that questions of witness credibility and
reliability are for the fact-finder to determine. Today, this principle also applies in the context of a
witness with a mental condition. All of the 12 cases directly or indirectly discussed the principle
of leaving the assessment of the credibility and reliability of the evidence of a witness with a mental

condition to the fact-finder, and the consequences this principle has for the ability to appeal.”™

4 R v Harawira, above n 22; R v Jellyman [2009], above n 26; N (CA19/2013) v R [2014], above n 41; R v Eruera
(No 6), above n 52; Garraway v R [2011] NZCA 522; Spittle v R [2017] NZCA 116 at [54]; Spittle v R [2017] NZSC
105; Greer v R [2016] NZCA 630; Kumar v R [2019] NZCA 669; S (CA539/2014) v R [2016] NZCA 518; Sv R [2017]
NZSC 43 R v Check [2009] NZCA 548; R v B [1987] 1 NZLR 362; and R v L (CA304/06) [2007] NZCA 246.

5 Two decisions, which could be seen as similar to the credibility and reliability assessment for the fact-finder, remain
solely for the judge. These two decisions are the admissibility of hearsay statements under s 18 and the general
admissibility of the evidence of the witness under s 8 of the Evidence Act. For example, the court noted in Anderson
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Four cases stated the principle directly. The Court of Appeal in N (CA19/2013) v R found that the
trial judge was entitled to leave the question of the credibility of a moderately intellectually
disabled 11 year old witness to the jury.”® InR v Jellyman, the Court of Appeal expressed that what
the jury made of the evidence offered by the witness with learning difficulties is for them.”” The
Court in R v Eruera emphasised that the quality of the evidence of the witness was a matter for the
jury to decide.” The Court in R v B ruled evidence of an expert inadmissible in part because it
involved the psychologist judging the complainant’s credibility which the court held was for the

jury to judge alone.”

The principle was implicit in the judgement in two cases. In R v Check, the court noted the mental
conditions of the witness were matters for the jury.®° This implies that the jury must take into
account the mental condition of the witness in deciding whether or not to accept the evidence of
the witness, in part because it is relevant to credibility and reliability. The principle was also
implicit in Garraway because the Court mentioned the opportunity to direct the jury as to
unreliability of the evidence, depending on how competent the witness appeared to give
evidence.8! This recognised that the jury, as the fact-finder in the case, was assessing reliability of

the witness.

As the credibility and reliability of the evidence of a witness with a mental condition is an

assessment to be made by the fact-finder, it must be considered what the consequences are for the

v R (SC), above n 42, at [10] and [11] that after determining the unavailability of the witness, the court still had to
satisfy the circumstances of the statements provided reasonable assurance of reliability (section 18) and the general
admissibility provisions. However, Adams v R [2012] NZCA 386 at [25] as cited in Nisha v R [2015] NZCA 178 at
[12,] the judge’s assessment for the purposes of s 18 is quite different from the jury’s role in assessing credibility and
reliability. Additionally, as discussed in Chapter 11, the judge has a discretion available under the general admissibility
provision but the focus is the concepts of probative value and unfair prejudice rather than credibility and reliability.
See R v Eruera (No 6), above n 52 for a case example of these two decisions in operation.

BN (CA19/2013) v R, above n 41, at [57].

TR v Jellyman, above n 26, at [36].

8 Rv Eruera (No 6), above n 62, at [30] (the witness had previously been severely depressed, had made little progress,
was still on medication, was having difficulties with recall at times, was overwhelmed with anxiety and pressure from
the court process, and had a psychiatric disorder impacting her ability to give evidence).

"R v B, above n 74, at 362 and 363.

80 R v Check, above n 74, at [89] (a key crown witness had a number of mental health issues, including auditory
hallucinations and schizophrenia).
81 Garraway v R, above n 74, at [22] and [23].
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defendant’s ability to appeal the fact-finder’s assessment. Two cases considered whether a fact-
finder’s assessment of credibility and reliability can be questioned on appeal where the fact-finder
has sufficient evidence and information on the mental condition available to them. The Court of
Appeal in Harawira held the complainant’s mental condition, the fact of being a committed mental
patient, and other factors which reflected negatively on his credibility, had been thoroughly
explored during the trial.8 As such, the jury was entitled to act on the complainant’s testimony
based on its assessment of his credibility, and find the accused should be convicted.® In Spittle,
the court held the arguments that the complainant’s mental condition “created a high risk of [the
complainant] misinterpreting the appellant’s behaviour” and that the complainant’s “capacity for
distortion and suggestibility...led her to making false complainants” had been raised and properly
put to the jury at trial.2* It was open to the jury to find the complainant was nonetheless credible

and reliable.® The appeal was dismissed and the Supreme Court declined to hear it.8

Harawira and Spittle demonstrate that appellate courts are generally deferent to a jury assessment
of credibility and reliability. “Unreasonable jury verdict” appeals are unlikely to succeed based on
arguments that a jury, informed about a witness’ mental conditions, nonetheless found the witness
credible and reliable. However, the situation is different if the fact-finder was not given sufficient

evidence and information on the mental condition at trial.®’

For example, in R v L the Court concluded that the failure to properly engage with the

complainant’s mental condition at trial meant that there could not be confidence in the jury’s

82 R v Harawira, above n 22, at 716. The complainant had been diagnosed with organic personality syndrome, a
disorder which in his case resulted in problems with impulse control, discerning moral right and wrong, and a tendency
to exaggerate. Counsel for the accused appealed conviction, arguing inter alia that the jury’s verdict was unreliable
given weaknesses in the complainant’s testimony. These weaknesses were submitted to include his status as a
committed psychiatric patient and his mental condition, his general bad character and previous reputation for lying
and making false complaints, and the manifest inconsistencies in his testimony.

8 At 716.

84 gpittle v R (CA), above n 74, at [8], [52] and [53].

8 At [52] and [53].

86 gpittle v R (CA), above n 74, at [54]; and Spittle v R (SC), above n 74, at [10].

87 See R v Eruera (No 6), above n 52 (the court held that in order for the jury to properly understand the witness’s
cognitive limitations and assess her reliability, direct evidence of her mental condition and ability must be raised at
the subsequent trial).
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verdict.88 Similarly, the failure to cross-examine on the mental condition led to a successful appeal
in Kumar.®® The Court held that the conduct of cross-examination amounted to an error when
viewed in the context of the mental condition, that the witness had not been taking her medication,
and that trial counsel had raised the issue of the mental health of the witness.®® Although the jury
knew of the schizophrenia diagnosis, there was no basis on which the jury could draw a conclusion
on what, if any, significance it had, especially when the case turned substantially on the reliability

of the witness.?!

Therefore where there is not sufficient evidence and information on the mental condition, a court
is more willing to allow an appeal because the jury’s assessment of credibility and reliability may

be impaired. Two cases, Greer and S v R, appear to directly contrast with this deduction.

In Greer the lack of cross examination on the mental condition did not lead to a successful appeal,
unlike in Kumar, because of the performance of the witness in giving evidence.®” The witness was
reported pre-trial to have impaired cognitive performance, low intelligence, post-traumatic stress
disorder, anxiety and depression.®® Counsel submitted that the witness should have been cross-
examined at trial on her mental state in order to show her to be unreliable.®* However the court
held there was nothing before the court to indicate that the jury would have been in any way misled
as to the reliability of the witness, because the jury members heard her give evidence and could

form their own assessment.%

8 R v L, above n 74, At [6] — [13], [41], and [42]. The appeal was premised on the complainant being devoid of
credibility leading to a miscarriage of justice. One reason for this argument was that the witness had received
psychiatric care previously and had a psychiatric illness at the time of making the complaint of sexual abuse. In
addition, during the trial it became evident the witness was on medication for depression and psychotic symptoms.
These conditions may lead to a person’s loss of connection with reality, and the belief and perception of things as real
or true when they are not. See also R v Eruera (No 6), above n 52 (where the court held that in order for the jury to
properly understand the witness’s cognitive limitations and assess her reliability, direct evidence of her mental
condition and ability must be raised at the subsequent trial).

89 Kumar v R, above n 74, at [2].

90 At [38] - [40].

91 At [38] and [41].

92 Greer v R, above n 74, at [28] - [33].
9B At [28].

% At [28].

9 At [30].
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S v R involved a convicted applicant applying for leave to appeal on the basis that the medical
records relating to the complainant’s mental health at the time of the incident would have been
relevant to the jury in assessing her credibility and reliability.°® The Supreme Court found that
given the issue of the trial was consent, the Court of Appeal was not in error when it found the
medical records were not relevant, especially when the matters raised by the appellant as possibly
raising doubt on the jury’s verdict were before the jury at trial.®” The Court of Appeal had denied
the application on the basis that medical treatment or medical symptoms at the time of the sexual
offending were not relevant to the key issue of whether or not she consented to sex with the
applicant.®® The Court stated that to put the information to the jury “would have incited them to
engage in illegitimate reasoning about the reliability of complainants in sexual cases who have
health problems. This risks perpetuating harmful misconceptions about consent and sexual
offending”.®® The judge appears therefore to be saying the evidence about the mental condition is
not even to go to the jury because it could lead to illegitimate reasonings, even though the mental

condition could be relevant to their assessment of credibility and reliability.

Greer and S v R, both of which are recent decisions, perhaps indicate there is some confusion or
uncertainty in the case-law when it comes to the defendant’s ability to appeal a fact-finder’s
assessment of credibility and reliability. In particular the question is whether a possible failure to
engage with the mental condition of the witness makes the fact-finder’s assessment impaired? This

uncertainty needs judicial exploration.

B Judicial Directions on Unreliability Under s 122 Evidence Act 2006

Despite the fundamental principle of leaving the assessment of credibility and reliability to the
fact-finder, there is the option of providing guidance to a jury about potentially unreliable evidence

by judicial directions. This recognises that the evidence of a witness with a mental condition can

9 5y R (SC), above n 74, at [7].
9 At [8].
9B SVR (CA), above n 74, at [6].
9 At [6].
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be admissible and yet still unreliable.1® Of the 12 appellate cases identified, five discussed judicial

directions on unreliability.

Prior to the Evidence Act 2006, New Zealand law had a “piecemeal approach” to judicial
directions.1®* The Evidence Act 1908 allowed for directions to the jury where the complainant was
over 17 years of age and ‘mentally handicapped’, but directions on the basis of unreliability of

evidence were not explicitly stipulated in the section.0?

The common law approach prior to 2006 is demonstrated in Harawira.'®® The Court of Appeal
had to determine whether “the Judge had failed to direct the jury adequately or at all as to the need

EAN1Y

for proper caution in relying on the evidence” in view of the witness’ “status as a committed
psychiatric patient and/or his mental condition”.*% The trial judge emphasised in summing up that
the credibility of the evidence was for the jury who had to decide worth, reliability and weight.1%

The trial judge then stated:10®

You will have made your own appraisal of each witness as he or she gave evidence. You will
consider that evidence against all the other evidence, facts and circumstances - including in respect

of Mr Matthews the fact that he is a mental patient, so far as you consider that material.

The trial judge on three other occasions in the summing up emphasised the special position of
being a committed mental patient.2%” The Court held the trial judge adequately directed the jury as
to the need for care in relying on the complainant’s evidence.'® The direction was adequate
because the jury must have understood that they had to give appropriate weight to the potential

unreliability of the complainant arising from his mental status, condition and history.0°

100 Taylor v R [2010] BCL 311 at [49].
101 Taylor v R, above n 100, at [44].

102 Eyjdence Act 1908, ss 23C and 23H.
103 R v Harawira, above n 22.

104 At 722.

105 At 723 and 724.

106 At 724.

107 At 724.

108 At 716.

109 At 716.
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Following a number of New Zealand Law Commission Reports, it was recommended that there
be an overarching general statutory provision on judicial directions.*1° In particular this provision
was to implement a discretion for judges when evidence is potentially unreliable with specific
provisions for particular kinds of evidence which warrant special attention.*'* This took the form
of section 122 of the Evidence Act 2006, with associated specific provisions.'? Section 122 states
that if the Judge is of the opinion that any evidence given which is admissible but may nevertheless
be unreliable then the Judge may warn the jury of the need for caution in deciding whether to

accept the evidence and the weight to be given to the evidence.

Despite the introduction of this section, Harawira continues to be seen as a reminder of first
principles of judicial directions on reliability despite the court feeling it was unnecessary to express
a concluded view as to the approach that should be taken with regards to judicial directions in the
situation where a person with a mental disorder gives evidence.'3 Harawira gives a guide to

assessing when a direction is required:4

The fundamental question must be whether the summing up met the justice of the particular
case...what is essential in such a case is to bring home to the jury the need for care in relying on that

evidence.

Therefore a court in considering an appeal will determine whether the justice of the case was met

by the jury direction.

The justice of the case may not be met by virtue of the content of the direction given. For example,
N (CA19/2013) v R is an unsuccessful appeal on the ground of jury directions.*'®> The trial judge
was held to have strongly directed the jury as to the need for caution about the witness’s

110 | aw Commission, above n 23, at 243; and Taylor v R, above n 100, at [45] — [48].
1111 aw Commission, above n 23, at 243; and Taylor v R, above n 100, at [45] — [48].
112 see Evidence Act, ss 121, 123, 125, 127 and 127.

113 R v Harawira, above n 22, At 726.

114 At 726 as cited in Taylor v R, above n 100, at [65].

115 N (CA19/2013) v R, above n 41, At [59].
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evidence.'*® In particular the trial judge stated in summing up that the mental age assessment of
the witness, an intellectually disabled girl, was 6.2 years, and then invited the jury to consider how
reliable the memory of a six year old child is.'*” The Court of Appeal said the direction was, if
anything, generous to the defence because the trial judge did not say that the witness could still
give reliable evidence.'®® This case suggests that an appropriate judicial direction balances
informing the jury of the mental condition and how that may affect the witness’ reliability, while

still making it clear that the witness may nevertheless still be credible and reliable.

The justice of the case may also not be met where there was no judicial direction when there should
have been. In R v L the appellate court held that the trial judge should have directed the jury on the
reliability of the evidence of a witness.*'® Robertson J cited Harawira in concluding that the appeal
should be allowed with a new trial ordered, but “found this matter troubling”.?° Robertson J’s
reasoning included that this was not simply a case of the witness being depressed or impaired by
mental health; the mental condition of the witness was only implicitly covered in relation to
reliability and credibility, and the judge did not refer to the condition independently or objectively
and so the jury had no direction on it.*2! However the judge also reasoned that the witness’
complaint was not made for 25 years after the event and at the same time as the witness sexually
assaulted a three year old.'?? Robertson J stated that only by a narrow margin did the failure in the
trial to engage with the mental condition aspect mean that there was no confidence in the jury’s
verdict.'?® The judge put the failure down to inconclusive actions of the counsels of both sides
implying that it was not surprising the Judge did not give a specific direction.*?* This case suggests
that the absence of a judicial direction may not lead to a successful appeal where counsel and the
trial judge have adequately engaged with the mental condition in relation to credibility and

reliability at other points in the trial prior to summing up.

116 At [58].

117 At [44] to [45].

118 At [58].

19 R v L (CA304/07), above n 74, at [5].
120 At [40].

121 At [41].

122 At [41].

123 At [42] and [43].

124 At [42] and [43].
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Garraway suggests that whether giving a judicial direction is necessary for the justice of the case
may depend on whether the particular mental condition is seen to have affected the performance
of the witness in giving evidence.'?® In Garraway the judge noted that depending on how the
witness gave her evidence, there might have been an opportunity to direct the jury under s 122.1%6
However the complainant gave evidence competently despite the mental condition, so there was

no need for such a reliability direction.?

Greer develops Garraway by suggesting a judicial direction will only be necessary where the
judge considers the mental condition to have substantially affected performance or reliability to
such an extent that a special direction, beyond what the judge would normally give in any case, is
necessary.?® On appeal, the judge held that a s 122 direction is discretionary and the judge’s usual
direction on credibility and reliability was sufficient in the case.'?® This was especially so since
the performance of the witness in giving evidence did not appear to be that of an impaired

person.t3° The court did not articulate what the usual direction on credibility and reliability was.*3!

Therefore whether a judicial direction is given is a discretionary decision for the judge in the
circumstances of the case, but the key question is whether the justice of the case is met. Whether
the justice of the case is met will depend on whether a direction should or should not have been
given, or whether the content of a direction given was sufficient. Factors such as the performance
of the witness, and how the mental condition of the witness has been engaged with throughout the
trial, will be relevant to whether the justice of the case is met. Both judges and legal counsel will
play a key role in the trial in relation to the use of judicial directions. It is interesting that only five
cases discussed judicial directions. District Court decisions could shed light on the prevalence of

judicial directions in this context.

125 Garraway v R, above n 74.

126 At [23].

127 At [23].

128 Greer v R, above n 74.

129 At [32].

130 At [30].

131 No source could be found that stipulated or discussed the use of a usual direction on credibility and reliability in
criminal trials.
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C Expert Opinion Evidence Under s 25 Evidence Act 2006

Expert opinion evidence is another option available to assist the fact-finder in their assessment of
the credibility and reliability of the evidence of a witness with a mental condition. Expert opinion
evidence is admissible through s 25 of the Evidence Act 2006 if the fact-finder is likely to obtain
substantial help from the opinion. Of the 12 cases identified, 9 judgements specifically mentioned

expert evidence raised either at the trial or as relevant to the appeal.

Expert opinion evidence on mental conditions may be admitted for a number of different
purposes.t*? Although the expert evidence may not have specifically been introduced to give
information pertinent to credibility and reliability, it is likely to inform the fact-finder in its

assessment of such if it contains relevant information on the mental condition.

More importantly, expert opinion evidence may be admitted in order to provide information about
the mental condition, and therefore the credibility and reliability of the witness’ evidence. The
evidence could detail likely symptoms and experiences of the witness, in addition to the severity
of the witness’s condition and the witness’s mental history. For example, in Harawira psychiatric
evidence on the diagnosis of organic personality disorder and the witness’s ability to discern
between right and wrong was available to the jury.'3® In Jellyman, the Crown’s witnesses at trial
included an educational psychologist who gave evidence about the complainant’s disability.'3* In
N v R a child psychologist report expressed an opinion that the witness was of moderate intellectual
disability and discussed how this impacted the cognitive functioning age, adaptive functioning,
suggestibility, and ability to speak intelligibly of the witness.'3> The appellate court in Greer noted

the defendant could have called the psychologist who had given evidence pretrial to be a witness

132 gee, for example, R v Eruera (No 6), above n 52, at [13] — [22] where expert evidence from medical staff provided
information on how a witness’ mental condition affected her ability to give evidence in court. See also, Greer v R,
above n 74, at [29] where the trial judge used a psychological report to determine that although the witness had
psychological and intellectual impairments, the witness could still be cross-examined by the defendant.

133 R v Harawira, above n 22, at 721.
134 R v Jellyman, above n 26, at [9].
135 N (CA19/2013) v R, above n 41, at [15] — [24].
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if he wished to attack the reliability of the witness.'3¢ Therefore expert evidence can provide
guidance to the fact-finder on the mental condition and how it relates to factors and vulnerabilities
pertaining to the credibility and reliability of the witness’ evidence. However, the expert evidence
in the four cases did not go so far as to include the expert’s own opinion on the credibility and
reliability of the witness’ evidence. The assessment of credibility and reliability thus once again is

the responsibility of the fact-finder.

This aligns with R v B, which demonstrated that not all expert opinion evidence will be
admissible.'¥” The District Court judge had ruled child psychologist evidence inadmissible because
the purpose of raising it was to bolster the credibility of the complainant by, in effect, stating that
the expert believed her evidence.'3® This was seen as usurping the function of the jury.'®® The
Crown appealed seeking to have an edited version of the evidence be admissible but the appeal
was disallowed.'*® McMullin J commented that the sole purpose of the evidence was to enhance
the view that the complainant was truthful, which included judging the witness’s credibility instead
of leaving that assessment to the jury.'#! The Court distinguished between evidence on the mental
condition, which is admissible and helpful to the jury, and the opinion of the expert as to whether
the complainant is telling the truth, credible, or reliable, which is inadmissible.#> Once again, the

principle of leaving the assessment of credibility and reliability to the fact-finder is reinforced.

Due to the usefulness of expert evidence in providing information about the mental condition of
the witness, counsel for either party in the criminal proceeding may seek to have expert evidence
admitted. Where both parties introduce expert opinion evidence, the evidence may conflict as
occurred in Spittle.1*® The conflicting evidence was on the nature and extent of the impact of the

complainant’s mental conditions, including borderline personality disorder, memory,

136 Greer v R, above n 74, at [33].
137 R v B, above n 74.

138 At 362.

139 At 366.

140 At 362 and 366.

141 At 362 - 363.

142 At 363.

143 gpittle v R (CA), above n 74.
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suggestibility, perception, dissociation, and transference.#* The Court held that the matters raised
were legitimately left for the jury in determining the central issue of the case of whether the
complainant was credible and reliable.!*> The court held it was open to the jury to prefer the
complainant’s evidence, in light of the supporting expert evidence, rather than the appellant and
their expert.2#® Crucially, the competing expert positions were carefully explained in summing up

and closing.4

Spittle demonstrates that judges recognise there may be conflicting views of expert evidence about
mental conditions in trials. There is the inherent possibility of different medical assessments by
different practitioners. The court is unlikely to prevent the admissibility of conflicting evidence
but rather will leave it to the fact-finder to determine which evidence is favoured after providing
an explanation outlining the different views. The focus on the fact finder’s assessment of different
expert opinions on a mental condition aligns with the focus on the fact-finder’s assessment of the
evidence given by a witness. It is for the fact-finder in our adversarial system to determine what

evidence to accept and the weight to be given to that evidence.

Notably, the absence of expert opinion evidence may not lead to a successful appeal where the
fact-finder is still provided with sufficient information on the mental condition. For example, in
Check, the judge heard evidence in voir dire from a number of people, including a forensic
psychiatrist.24® Although it appears no expert evidence was adduced for the jury, the witness was
cross examined about his mental health so there was sufficient evidence already.*® Similarly, in
Kumar, the court found that there was no trial counsel error in failing to adduce expert evidence
about the schizophrenia experienced by the witness because there was adequate evidence for the
jury to use already.'® A doctor who saw the witness after the alleged rape had given evidence

about the medical examination, together with the general presentation of the witness at the time of

144 At [25] - [27].

145 At [52].

146 At [53].

147 At [29].

148 R v Check, above n 74, at [89].
149 At [89].

150 Kumar v R, above n 74, at [42].
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the alleged rape, and given evidence about the nature of schizophrenia and likely effect of a failure
to take medication.>* Check and Kumar demonstrate expert opinion evidence is not the only way
to provide information on a witness’s mental condition. The key question on appeal is therefore
whether there was sufficient evidence on the mental condition for the fact-finder to assess

credibility and reliability, regardless of whether that information was provided by experts.

151 At [15] and [22] - [25].
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IV Using International Literature and Research to Examine the New Zealand

Approach

This Chapter explores the three areas of the case analysis in Chapter 111 using both New Zealand
and international literature and research. Section A is on leaving the assessment of the credibility
and reliability of the evidence of the witness to the fact-finder and the problems of stigma,
misconceptions, and lack of knowledge and understanding in the minds of fact-finders. Sections
B and C detail whether the two options, which assist fact-finders in their assessment of credibility
and reliability, of judicial directions and expert opinion evidence are useful to address these

problems.

In order to inform this analysis, an international literature review was completed using the same
key search terms as for the case analysis. The databases used were NZLII, Heinonline, LegalTrac,
LinxPlus and Google. The literature included books, journals, online resources, and government

materials.

A The Fact-Finder’s Assessment of Credibility and Reliability and the Problems of
Stigma, Misconceptions, and a Lack of Knowledge and Understanding

The case analysis in Chapter I11 demonstrated the fundamental principle of leaving the question of
credibility and reliability to the fact-finder in our adversarial system.'>? Notably, the fact-finder

may be the judge where it is not a jury trial.1%3

152 1 addition, a fact-finder’s determination on credibility and reliability will not usually be called into question by
appellate courts where sufficient evidence is raised in accordance with law.

153 Criminal Procedure Act 2011. Notably, judges play an integral role in all steps in the trial process which may
affect the determination of the credibility and reliability of the evidence of a witness with a mental condition. For
example, judges determine whether the witness is unavailable under s 18, whether the witness can give evidence in
alternative ways, what evidence is admitted, the permitted questions to the witness during trial, counsel’s access to
medical records of the witness, whether to give jury directions on unreliability, and what an expert is permitted to give
evidence on. Both Chapter Il and Chapter 111 detailed many of these judicial decisions.
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It is important that fact-finders make decisions through legitimate and fair reasoning in the first
instance.’>* Since evidence is admitted as proof potentially leading to the conviction of the
defendant, a fact-finder’s assessment of evidence is crucial given the consequences for the
outcome of the trial, and therefore whether justice is done. There exists a significant modern debate
on the usefulness, appropriateness, and adequacy of fact-finders to make determinations on matters
such as credibility and reliability.>> More specifically, for the purposes of this dissertation, the
legitimacy of the fact-finder’s assessment of credibility and reliability where a witness has a mental

condition must be considered.

One potential problem in fact-finder assessment of credibility and reliability is that when
psychiatric evidence and evidence on the existence of a mental condition is raised, it often invokes
stigmas and stereotypes in fact-finders.’>® About nine out of ten people with mental distress
experience stigma and discrimination which shows the widespread nature of myths and stereotypes
within society.'®’ It is reasonable to assume that this stigma carries into the courtroom. Fact-finders
therefore may have definite and incorrect ideas or misconceptions about mental health and these
could affect jury reasoning and conclusions.’® The societal misconceptions, prejudices and
stigmas which surround those with mental illnesses are also possible in the minds of judges by
virtue of them being human.'®® As a result of stigma and bias, vulnerable witnesses with mental

conditions may be “victims of negative ideologies and unhelpful societal assumptions”.*® Yet

154 | aw Commission, above n 13, at [57].

155 For example, the Evidence Act relies on the optimistic view that jury members will use common sense and are
able to assess evidence accurately (Feona Sayles “Manase and the Evidence Act 2006 [2007] NZLJ 413 at 416). This
dependence on commonsense, intuition, and experience has been the subject of extensive criticism by literature
(Steven I. Friedland “On Common Sense and the Evaluation of Witness Credibility” (1989) 40(1) Case W Res L Rev
165 at 165 and 166). This dissertation does not have the capacity to adequately address this broader controversial
debate. The focus is on fact-finder assessments of the credibility and reliability of the evidence of a witness with a
mental condition.

156 Tess Wilkinson-Ryan “Admitting Mental Health Evidence to Impeach the Credibility of a Sexual Assault
Complainant” (2005) 153 U Pa L Rev 1373 at 1375. See also Louise Ellison “The use and abuse of psychiatric
evidence in rape trials” (2009) 13(1) E&P 28 at 34.

157 Mind, above n 3, at 9.

158 wilkinson-Ryan, above n 156, at 1390; and Friedland, above n 155, at 179.

159 Sareen K Armani “Coexisting definitions of mental illness: legal, medical, and layperson understandings paving
a path for jury bias” (2017) 23 Review of Law and Social Justice 214 at 233.

160 Diane J Birch “A better deal for vulnerable witnesses?” [2000] Crim LR 223 at 224.
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many individuals have a mental condition and are treated for that condition without any effect on

their credibility or reliability.

For example, a common misbelief is that treatment for mental health is uncommon despite
statistics which indicate its prevalence.'®* Additionally, if a witness is questioned about mental
problems, the natural implication is that the witness is ‘unbalanced’ or ‘crazy’ which directly
impacts their apparent credibility.'5? Other stereotypes affecting credibility include a belief that
people with a mental condition may be unable to distinguish fact from fiction, and are more likely
to make up stories or to lie because of a lack of appreciation of the seriousness and consequences
of criminal proceedings.'6® Further, a misrepresentation is that those with mental conditions cannot
recover. Therefore, in court, a witness who has had a mental condition in the past is likely to be

viewed as affected at the time of the events at issue and/or at the time of giving evidence.®*

Certain diagnoses also have particular connotations or stereotypes.®® Studies suggest that witness
accounts which are lacking in detail, which can be the result of a mental condition like post-
traumatic stress disorder or depression, are viewed with greater scepticism in relation to
credibility.'6® Research also indicates that decision makers respond differently to different types
of mental evidence, with jurors being more believing of the existence and effect of a mental
condition where an individual has an intellectual disability and less believing when the individual

has psychological impairments.6’

In addition to the influence of stigma on the decisions of fact-finders, fact-finders are also expected

to use their own knowledge of the world in recognising issues, making assessments, and reaching

161 \vilkinson-Ryan, above n 156, at 1390.
162 \wilkinson-Ryan, above n 156, at 1391.

163 Janine Benedet and Isabel Grant “Taking the Stand: Access to Justice for Witnesses with Mental Disabilities in
Sexual Assault Cases” (2012) 50(1) Osgoode Hall LJ 1 at 9.

164 Armani, above n 159, at 218.

165 Thomas G. Gutheil and Pamela K. Sutherland “Forensic Assessment, Witness Credibility and the Search for Truth
Expert Testimony in the Courtroom” (1999) 27 J Psychiarty & L 289 at 300.

166 [ ouise Ellison and Vanessa E. Munro “Taking trauma seriously: critical reflections on the criminal justice process”
(2017) 21(3) E&P 183 at 188; and Mind, above n 3, at 12.

167 | eona Deborah Jochnowitz “Whether the Bright-Line Cut-off Rule and the Adversarial Expert Explanation of
Adaptive Functioning Exacerbates Capital Juror Comprehension of the Intellectual Disability” (2018) 34(2) Touro L
Rev 377 at 385.
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decisions. However fact-finders may lack the necessary knowledge and understanding to consider
the credibility and reliability of the particular witness in relation to the particular mental
condition.'® Not all fact-finders will have experience with all the different kinds of mental
conditions. Therefore the witness may have no, or very little knowledge about the particular mental
condition relevant in the trial. The potential unreliability of a witness with a mental condition will
not always be obvious to the fact-finder.26° In addition, it may be problematic for jury members to
even recognise or evaluate the effect of mental conditions on credibility and reliability, particularly
where a seemingly unaffected witness gives evidence in court.'® Individuals with mental
conditions may also have experiences that those without mental illnesses are likely to find
unbelievable or impossible by virtue of it being outside the fact-finder’s experiences.'’* In addition,
some jury members may have a familiarity with certain mental illnesses because they themselves
have experienced a mental condition or because someone they know has. However this may be
harmful as no mental condition results in individuals having the same experience, symptoms,
severity or effect on credibility and reliability.1’> Therefore the mental condition of the witness can
be misunderstood by fact-finders for a whole variety of reasons, yet the fact-finder is expected to
decide what relevance, if any, the mental condition has on the credibility and reliability of the

evidence of the witness.1’3

When the judge, rather than a jury, is the fact-finder, a lack of knowledge and understanding may
still be present. Justice Brennan in the High Court of Australia, cited in Harawira, emphasised that
officials in courts have no scientific or special knowledge, any more than that of the general public,
on the dangers of acting on evidence influenced by mental disorders.t’* The Court of Appeal
articulated that “judges are not necessarily gifted with special insight into mental illnesses and

human behaviour not shared by jurors”.1”> For example, judges do not necessarily have complete

168 Dora W. Klein “Memoir as Witness to Mental Illness” (2018) 43 Law & Psychol Rev 133 at 134.
169 R v Harawira, above n 22, at 726.

170 Eqward L. Volk “Psychiatric Examination of Victim-Witnesses of Sexual Offences” (1968) 44(1) Ind LJ 106 at
107.

171 Klein, above n 168, at 135.

172 \wilkinson-Ryan, above n 156, at 1376.

173 Cremin, Philips, Sickinger, and Selhof, above n 3, at 487.

174 Bromley v R (1986) 161 CLR 315 as cited in R v Harawira, above n 22, at 725.
175 R v Harawira, above n 22, at 726.
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knowledge of the unique circumstances when a person has a mental condition. In Alovili, the judge
considered the psychiatric evidence on the condition of the witness and stated that it seemed many
of the stresses the witness would be subject to if he gave evidence would be stresses shared by
most persons required to give evidence in a criminal trial, despite the witness's social phobic

symptoms. 176

Research also indicates the judiciary are as likely to intervene during the questioning of a general
member of the public as they are to intervene during the questioning of an adult with an intellectual
disability.*’” Yet in the second kind of witness, arguably, there are special considerations and
circumstances that may result in the need for increased intervention. This suggests that judges
may not be attentive to the special needs of particular witnesses, needs which in some cases may
warrant a higher level of judicial guidance to prevent inappropriate questioning or other procedural
problems impacting on the fact-finder assessment of the witness’s evidence. It also suggests that
judges, just like jurors, are unlikely to have a complete knowledge or understanding of every

mental condition which may be relevant at trial.

The problems of stigma, misconceptions, and lack of knowledge and understanding, are further
complicated because no mental conditions, nor an individual's experiences of a particular mental
condition, are the same.'’® There are a wide range of diverse mental conditions with various
symptoms, and different levels of severity. The severity of a mental condition also fluctuates at
different times in an individual’s life.1”® Some mental conditions, in some cases, at some times,
are more likely to be relevant to the question of credibility than others.'® It is impossible to make
generalisations on an individual’s ability to provide credible and reliable evidence based simply
on a diagnosis or mental health history.8! It is also not possible to be prescriptive about the likely

effect on the individual’s ability to interpret, recall, relate, or remember events as in some

176 R v Alovili, above n 11, at [27].
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individuals there will be varying degrees of affected ability while there will be no effect in

others.182

Despite the difficulties of stigma, misconceptions and lack of understanding and knowledge, the
fact-finder is expected to make rational, fair, consistent and legitimate decisions on the effect and
relevance of the mental condition to reliability and credibility. These difficulties when a witness
has a mental condition can result in a prosecutor viewing a case as inherently unpredictable,
particularly when the credibility and reliability of the evidence is an important feature of a case.

In these circumstances, prosecutors are less likely to prosecute.8

Individuals with mental conditions may also fear they will not be taken seriously, not be believed,
or that harmful assumptions will be made about them, including that they are unable to cope with
the process of criminal trials.'® In addition, a witness may feel humiliated by the discussion of
their mental condition. Yet fairness to witnesses is an important purpose of the Evidence Act.*®® If
we are taking this purpose seriously in evidence law and criminal procedure, the problems
identified in fact-finder assessments of credibility and reliability are significant and should be
addressed to reduce the potential for fear, harm and humiliation to individuals with mental
conditions. The potential for fear and humiliation leads to a wider concern that the witness may be
less likely to come forward to report a crime or give information on a crime because they may then

have to be a witness.

The concerns about harm, humiliation, and fear, in addition to the effect on the number of
prosecutions, and the potential for illegitimate decisions made at trial by the fact-finder, may result
in fewer convictions, and therefore justice not being done in cases which involve a witness with a

mental condition.'® This further reiterates the significance of the problems identified in this

182 Mind, above n 3, at 11.
183 Bjrch, above n 160, at 2.

184 patrick E. Robertshaw “R. (FB) v DPP: the prosecutor and the bookmaker” (2009) 2 Arch Rev 4 at 5. See also
National Policing Improvement Agency Guidance on responding to people with mental ill health or learning
disabilities (ACPO, London, 2010) at 77; and Ellison, above n 3, at 43.

185 Evidence Act 2006, s 6(c).
186 E|lison, above n 3, at 43.
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Chapter and the need for both academic and judicial minds to engage with the focus of this

dissertation.

An effective strategy to mitigate the issues identified could involve challenging both the law and
our society.’®” Improvements could come from within society by reducing the stigma and
misconceptions present. Changing rules of evidence law may also encourage positive changes to
this problem.*®8 Some scholars propose that the accuracy and completeness of evidence by
witnesses with mental conditions can be altered and improved if particular court environments are
used along with suitable questioning and examination.'® These actions could improve the
credibility and reliability of the evidence itself. The use of alternative ways of giving evidence
discussed in Chapter Il is one such action New Zealand courts are already taking, especially given

the preference for witnesses to give evidence themselves.

A different approach could be to argue that any evidence of a mental condition itself is not relevant
and should not be before the fact-finder because it only serves to invoke stigma and bias. For
example, Tess Wilkinson-Ryan argues that most jurisdictions are too permissive in allowing
psychiatric evidence to be admitted when it should be inadmissible because relevance is
substantially outweighed by the prejudicial effects on the witness and on the trial given the
likelihood of misunderstanding the mental condition and its impacts.*®® This is a much more drastic

possible solution for which legal and political appetite is unlikely.

Alternatively, Chapter 11l discussed two options to help the fact-finder in their assessment of
credibility and reliability: expert opinion evidence and judicial directions. It could be that changing
the use of these two options could substantially improve the impacts of misconceptions, stigma,
prejudice and lack of knowledge on credibility and reliability assessments. These two options are

considered in the remainder of this Chapter.

187 Birch, above n 160, at 224 and 234.
188 Birch, above n 160, at 234.

189 Zjv, above n 4, at 7.

190 wilkinson-Ryan, above n 156, at 1375.
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Further research is also needed to inform the discussion. An important first step would be
increasing scientific and sociological research into how the existence of mental conditions,
evidence on mental conditions, stigma and bias, and lack of knowledge and understanding

influence the decision making of fact-finders in criminal trials.%!

Critically, the cases analysed in Chapter Il showed that there is little meaningful judicial
engagement, since Harawira in 1989, on the problems identified. None of the cases appeared to
discuss the potential for stigma, bias, assumptions, misconceptions and misunderstandings to
affect the fact-finder’s assessment of the credibility and reliability of the evidence of the witness.
The cases simply stated and upheld the principle that the assessment of credibility and reliability
is for the fact-finder. The extensive engagement in international literature and research with the
problems identified in this Chapter suggests it is time for considerably more judicial engagement
in this context. This is especially so given the significant developments in the understanding of

psychology since 1990 when Harawira was before the court.

B Judicial Directions on Unreliability

Judicial directions are one option discussed in Chapter Il which is available to assist the fact-
finder in their assessment of the credibility and reliability of the evidence of a witness with a mental
condition. Judicial directions have been a topic of debate in relation to many different kinds of

evidence that can be admissible in criminal trials.1%2

Appropriate judicial directions could help to avoid some of the pitfalls discussed about the fact-
finder determining the credibility and reliability, which in turn would help to preserve the integrity
of the judicial system.®3 Judicial directions may help the fact-finder understand the relevance of

the mental condition of the witness to the assessment of reliability and credibility.

191 Ellison, above n 3, at 45.

192 This is a broader debate with which this dissertation does not have the time or capacity to adequately consider.
The focus is on judicial directions on the potential unreliability of evidence of a witness with a mental condition.

193 Gytheil and Sutherland, above n 165, at 308.
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Birch describes judges as the “heroes at last” who can make the necessary adjustments to improve
reception of the testimony of vulnerable witnesses.'®* Armani argues mandatory jury instructions
can increase juror awareness and mitigate bias.'® If judges demonstrate they are serious about
addressing the problems of stigma and bias against mental conditions through judicial directions,
the jury are likely to follow the judge’s lead.'% In addition, a jury should be encouraged to engage
in groupthink to follow the directions of a judge to combat the problem rather than allow

groupthink to propel bias.*®’

A study on the influence of judicial instructions in countering misconceptions in child sexual abuse
cases could be informative as to whether judicial directions can counter misconceptions of a
witness with a mental condition.*®® In the study, information given through judicial directions
enhanced the perceptions of the victim’s credibility, especially where the judicial instruction was
provided in summing up.'®® This suggests that directions do have the ability to improve the
perception of credibility though it is not clear whether this was the direct result of countering bias,

misconceptions, stigma and/or lack of knowledge.

On the other hand, some scholars argue jury instructions are not an effective remedy to problems
such as bias, stigma and lack of knowledge, as doubt is cast on the ability of jurors to understand
and properly apply jury instructions.?®® Research also suggests stigma on mental conditions is
immune to instructions limiting the use of evidence to only particular purposes.?! In addition,

directions may cause the juror to unintentionally pay more attention to information the judge

194 Birch, above n 160, at 249.

195 Armani, above n 159, at 213.
196 Armani, above n 159, at 241.
197 Armani, above n 159, at 241.

198 jane Goodman-Delahunty, Anne Cossins and Kate O’Brien “A Comparison of Expert Evidence and Judicial
Directions to Counter Misconceptions in Child Sexual Abuse Trials” (2011) 44(2) Aust & NZ J Criminology 196.
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directed them to disregard or to apply in a particular way than if that was not specifically brought

to their attention.202

New Zealand case-law indicates a lack of desire to require mandatory judicial reliability warnings
and a hesitancy to give warnings. As stated in Taylor, “[m]ost judges will tread cautiously in
determining whether to give a reliability warning” as such warnings have the potential to influence
the jury and their deliberations.?%® B (CA58/2016) v R, after referring to Harawira, stated reliability
can be one of many issues or a collateral issue, while sometimes the context raising reliability will
be outside the knowledge or understanding of ordinary people.?%* It is only where the second is

true that the Court of Appeal found a reliability direction is likely to be of assistance to the jury.?%

The New Zealand Law Commission has stated that although the effectiveness of jury warnings is
problematic, directions are an appropriate compromise between admitting evidence which may be
unreliable but still useful to the fact-finder, and excluding the evidence completely.?% The case-
law in this dissertation demonstrates the courts prefer not to exclude the evidence altogether and

so directions seem appropriate.

However the Law Commission noted in 1997 that New Zealand courts do not take a categorical
stance.?%” The case analysis in Chapter Il supports a continuation of an absence of a categorical
stance on the usefulness and effectiveness of jury directions within the minds of the judiciary. The
absence of a categorical stance could have arisen because no express mention is made of the
evidence of a witness with a mental condition as a type of evidence where the Judge must consider
whether to give a reliability direction.?%® The Law Commission, when discussing the codification
of New Zealand evidence law, stated it would be useful to have a general provision similar to the

equivalent Australian provision.?®® The Australian provision explicitly includes evidence the

202 Armani, above n 159, at 234.

203 Taylor v R, above n 100, at [64].

204 B (CA58/2016) v R [2016] NZCA 432 at [60].

205 At [60].

206 | aw Commission, above n 13, at [52], [53], and [126].
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208 Evidence Act 2006, s 122(2).

209 Evidence Act 1995, s 165 (Aus); and Law Commission, above n 13, at [134].
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reliability of which may be affected by mental ill health, as the kind of evidence which the judge
is to warn the jury on if requested by a party, unless there are good reasons for not doing so.%°
However the New Zealand Law Commission found that extensive legislative guidance on s 122
warnings would not be helpful.?!! This was because whether a warning should be given is “so
intimately connected to the dynamics of the trial process” along with being of trial specific nature,
and there is a wide range of situations the section covers.?'? Yet extensive legislative guidance on
warnings to inform the jury about the evidence of young children is included in the Evidence
Regulations.?*3 This somewhat undermines the Law Commission’s claim that extensive legislative
guidance on warnings is generally inappropriate. Children are considered vulnerable witnesses so
there are extra precautions taken. Witnesses with mental conditions are also vulnerable witnesses
and so perhaps extra precautions through extensive legislative guidance is appropriate. Targeted
research into the use of judicial directions where a witness has a mental condition may be needed

to prompt more clarity within the judiciary and legislature.

In terms of the content of judicial directions, these would need to be specific, given the
aforementioned diversity of mental conditions, their severity and the range of symptoms that can
be present in witnesses. The content may depend on the specific evidence admitted at the trial,
particularly where there is expert opinion evidence on the mental condition. For example, for a
witness with severe depressive disorder, the appropriate judicial direction may discuss how the
condition can result in a lack of detail in the evidence because the witness has difficulty
remembering precise dates or times or recalling peripheral details.?'* A potential area for research
would be the receptivity of fact-finders to tailored directions available for each type of mental
condition similar to what we have for child witnesses. This could be compared to the receptivity

of directions based on the specific evidence given in a trial.

It could also be the case that it is necessary to have a judicial direction which explicitly discusses

and addresses stigma, misconceptions and lack of knowledge and understanding. For example, a

210 Evidence Act 1995, s 165 (Aus).
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potentially critical part of a judicial direction presumably would be stating that the existence of a
mental condition, or of mental symptoms, does not necessarily mean that the witness is less
credible or reliable. For example, the study on child sexual abuse cases used a direction which
included a summary of the scientific findings on children’s responses to sexual abuse, followed by
a direction that the child could still provide reliable accounts.?’® For the severe depressive
condition example, the direction may need to state that a lack of detail does not make the witness
or their evidence inherently unreliable. This sort of caveat would address the particular
misconception discussed in this Chapter that a mental condition inherently makes the evidence

unreliable or incredible.

In addition, there may be specific words, phrases or concepts which, if included in directions, can
mitigate the more general problems of stigma, misconceptions and lack of knowledge.
Psychological research to determine if there are such words, phrases or concepts would be
necessary. In addition, Armani distinguished between a direction which merely discusses the use
of misconceptions and stigma in deliberations, and one which also gives clear strategies on how
to combat bias during the whole process.?!® What, if any, strategies are useful if included is once

again a specific area for research.

Overall, psychological research on the content of judicial directions on mental conditions is
significantly lacking. It would be a useful first step to inform what, if any, changes to evidence
law or common judicial practice is needed in relation to judicial directions in cases where a witness

has a mental condition.

C Expert Opinion Evidence

Expert opinion evidence was one option in Chapter Il available to assist the fact-finder in their
assessment of the credibility and reliability of the evidence of a witness with a mental condition.
As noted in R v Makoare, in relation to the use of expert evidence on mental abnormalities, “as the

study of the mind progresses the Courts have been increasingly, if cautiously, willing to allow

215 Goodman-Delahunty, Cossins and O’Brien, above n 198, at 205.
216 Armani, above n 159, at 240.
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appropriate evidence so that the jury will have the advantage of a greater understanding of human
responses”.?Y” The question is whether expert evidence where a witness has a mental condition is

desirable and useful given the problems of stigma and lack of knowledge discussed.?*®

Thomas J in a dissenting judgement of R v Griffin made an interesting observation on expert
evidence of mental conditions.?'® He stated, “having regard to complexity of most facets of modern
life, evidence of expert witness in civil and criminal trials is both inevitable and valuable. Indeed,
in many cases, it is indispensable”.??° Certainly, given the problems of stigma, bias, prejudices and
lack of knowledge, it could be said that expert evidence is extremely useful where a witness has a
mental condition. The case-law in Chapter 111 demonstrates the courts consider expert opinion

evidence useful where a witness has a mental condition.

Expert evidence allows the jury to be educated about the mental condition of a witness and how it
may impact credibility and reliability, rather than leaving the fact-finder to their own devices in
making such assessments.??! A fact-finder left to their own devices is much more likely to make
assessments and decisions which are improper, incorrect or unfair by virtue of stigma, bias,
prejudices and lack of knowledge. The Court in R v B expressed that there are advantages in
allowing opinion evidence when there is evidence of someone under a disability and truthfulness
or reliability may not be within the ordinary experience of the jury.??? This addresses the lack of

knowledge the jury may have with regard to the particular mental condition. Therefore, the risk of

217 R v Makoare [2001] 1 NZLR 318 at [22].

218 Notably, there are a number of criticisms and concerns with the use of expert opinion evidence generally. For
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Additionally, the conflicting evidence of experts can confuse jurors and waste time at trial. As articulated by Thomas
J in R v Griffin [2001] 3 NZLR 577 at [114] “But the perceived lack of objectivity of expert witnesses poses
difficulties... The disparities in the evidence of experts within the same discipline is notorious, ineluctably favouring
the party who has instructed them. Evidence suggests that the courts should be prepared where appropriate to approach
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for this dissertation. The focus is on expert evidence on the mental condition of a witness where the reliability and
credibility of their evidence is in question.
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uninformed fact-finders looking at evidence through misinformation or prejudice is arguably

reduced and experts can provide the knowledge needed to evaluate evidence properly.??®

Expert evidence could be especially useful given that the mental condition of the witness may
often have no actual bearing on the credibility and reliability of their evidence at trial. Leslie et al
argued it could be regarded as essential to have a clinical evaluation in order to identify
psychological vulnerabilities which assist the fact-finder in determining the reliability of the
individual and their account.??* Similarly, a clinical evaluation could expose that there are no
relevant psychological vulnerabilities or that the condition of the witness is not likely to affect
their reliability or credibility. Where credibility has been called into question, expert evidence
following a psychiatric examination could rehabilitate the testimony of the witness by showing the
mental condition does not affect credibility.??® In the study on the influence of judicial instructions
in countering misconceptions in child sexual abuse cases, information given by expert evidence
enhanced the perception of the victim’s credibility.??® This shows that expert evidence does have

the ability to positively affect credibility.

The usefulness of expert evidence in this context may be questioned however. Gathering expert
evidence can be intrusive, so arguably it should not always be assumed to be necessary.??” Expert
evidence could unduly influence the jury or could result in impermissible “bolstering” of the
witness.??8 This view implies that it is not that expert evidence restores credibility and reliability
to a neutral level but rather, expert evidence unnecessarily and inappropriately makes the witness

seem more credible and reliable.

In response to these criticisms, it should be noted that ideally expert evidence is not about

bolstering credibility but rather undoing any unfair bias against the witness when their credibility

223 I isa Gillespie “Expert Evidence and Credibility” (2005) 9 SLT 53 at 54; and Dora W. Klein “Memori as Witness
to Mental Illness” (2018) 43 Law & Psychol Rev 133 at 134.
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and reliability is being assessed by fact-finders. It ensures that fact-finders do not impermissibly
discount the evidence of a witness by virtue of their mental condition when there is no legitimate
basis to do so. This bias is exacerbated by the lack of knowledge and understanding the fact-finder
may have, in addition to the prevalence of stigma inherent in the minds of humans who are asked
to be the fact-finders in criminal trials. Arguably, it would be prejudicial to the witness themselves
to not have experts to address the problems of stigma and lack of knowledge, in addition it could

affect the efficacy and legitimacy of the criminal trial.

An interesting parallel can be made to counter-intuitive evidence. Counter-intuitive evidence is:?%°

Evidence admitted in cases involving allegations of sexual abuse of young persons for the purpose
of correcting erroneous beliefs or assumptions that a judge or jury may intuitively hold and which,

if uncorrected, may lead to illegitimate reasoning.

As argued in this Chapter, expert opinion evidence on a mental condition can correct erroneous
beliefs or assumptions in the minds of fact-finders to prevent illegitimate reasoning. The New
Zealand courts have found that the use of counter-intuitive evidence is not to bolster credibility
but rather to undo unjustified assumptions and correct erroneous beliefs in order to reset the
complainant’s credibility to zero or neutral.?3° By analogy therefore, expert evidence which undoes
unjustified assumptions and corrects erroneous beliefs about the mental condition of a witness to

reset the credibility of the witness to neutral rather than bolstering credibility.

Wilkinson-Ryan states a further criticism:23!

it is the job of the jury to determine whether or not the complainant is a credible witness, and the
expertise and authority of a mental health professional, or simply the taint of clinical diagnosis, may

supplant a jury’s own determination

229 |_uke, Cunningham & Clere Laws of New Zealand Evidence: Part 111 Admissibility Rules (online ed) at [38].
230\ (CA23/2009) v R [2011] NZCA 191 at [24]-[25] and [32] as cited in DH v R [2015] 1 NZLR 625 at [2] and
[30].

231 wilkinson-Ryan, above n 156, at 1385.
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The risk is that the jury will abdicate its responsibility because it will see the expert as being in a
better position to answer the question.?3? The court in R v B also noted the criticism that expert
evidence may inevitably lead to an expert’s opinion on credibility and reliability becoming known

when the assessment of credibility and reliability should be solely for the jury.?3

These concerns seem somewhat unfounded when the expert opinion evidence does not express
whether the witness was actually credible or reliable, as seen in the case analysis in Chapter IlI.
Rather the expert evidence provides valuable information on the mental condition and the
individual’s experience of that mental condition. The jury is still left to decide on reliability and

credibility, but with more useful information to help it make that decision.

Tess Wilkinson-Ryan makes an analogy to the reasoning behind the rape shield provisions to
submit that it is the defendant who is on trial, so evidence should focus on the defendant’s actions
and not the character of someone else.?** By the same reasoning, the focus should be on the subject
matter of the case and not on the mental condition of a witness who is not on trial.>*> However, by
virtue of evidence being introduced at trial as to the presence of a mental condition, in addition to
information on the mental condition itself, part of the focus of the trial has inevitably become the
credibility and reliability of the evidence of the witness because of the mental condition. It
therefore follows that expert evidence should be permitted to give further information and

understanding on the mental condition and its effect on credibility and reliability.

It could also be argued that expert evidence may not be able to cure the stigma associated with
mental conditions.?%® A United States Capital Jury Project study on cases involving intellectual
disability evidence found that jurors responded more strongly in countering stereotypes to lay
testimony and evidence of the intellectual disability rather than to psychological evidence.?¥” This

was especially so as the jurors distrusted expert psychiatrists because they considered them to be

232 Elaine D Inguilli “Trial by Jury: Reflections on Witness Credibility, Expert Testimony and Recantaton” (1986)
20(2) Val U L Rev 145 at 148.

233 R v B, above n 74, at 372.

234 \Wilkinson-Ryan, above n 156, at 1377 and 1378.

235 Cremin, Philips, Sickinger, and Selhof, above n 3, at 463.
236 Wilkinson-Ryan, above n 156, at 1391.

237 Jochnowitz, above n 167, at 425.
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hired guns.?3® However the Capital Jury Project study was in the context of potentially mitigating
intellectual disability evidence for the culpability of defendants of capital offences.?3® Therefore
its usefulness in the context of the mental conditions of witnesses in relation to credibility and
reliability of evidence is limited.

In addition, the existence of a relevant mental condition, the giving of evidence by a psychiatrist
or psychologist, or the discussion of significant mental history could be so prejudicial in itself as
to overshadow the content of the expert’s evidence.?*® There are also concerns about the potential
misuse of expert psychiatric evidence which unfairly discredits witnesses by tapping into common
prejudices which could undermine the potential for fair and just outcomes.?*! For example, one
party could introduce evidence of an expert on the mental condition which states the possible
symptoms the witness could be having because of their diagnosed condition in order to attack
credibility despite the fact that witness may not actually be exhibiting that symptom. Additionally,

stigma can also be present in medical experts.?4

However these do not provide reasons against the use of expert evidence where the witness has a
mental condition. Rather it suggests that New Zealand evidence law needs to be, in its application
and processes, as neutral and fair to all parties as possible. For example, a change to having neutral
and independent experts giving evidence on the mental condition could protect jurors from
unreliable expert testimony and prevent the misuse of expert psychiatric evidence to unfairly
discredit a witness by tapping into common prejudices or stigma.?** While a United Kingdom
study evaluating criminal barristers’ opinions of psychologists and psychiatrists as expert
witnesses found the importance of quality training for experts as well as for legal professionals for

instructing experts was emphasised by respondents.?* This could reduce the stigma that could be

238 At 385,

239 At 386 — 388.

240 wilkinson-Ryan, above n 156, at 1391.
241 Ellison, above n 3, at 44.

242 Mind, above n 3, at 25 —27.

243 Sara Gordon “Crossing the Line: Daubert, dual Roles, and the admissibility of Forensic mental health testimony”
(2016) 37 Cardozo L Rev 1345 at 1395 —1398.
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present in medical experts and legal counsel. This presents an area for future discussion and

research.
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V Conclusion

It is imperative that New Zealand courts are a safe and fair place for witnesses. Where a witness
has a mental condition, it is also important that the condition can be taken into account by the fact-
finder if it is relevant to the proceedings. In light of this fundamental tension, the approach of
judges applying evidence law must aim to strike an appropriate balance between treating witnesses
fairly, upholding the defendant’s right to a fair trial, and allowing the fact-finder to have access to
relevant and non-prejudicial evidence. This upholds the legitimacy of our criminal process and

ensures justice is done.

In light of the complexity of these issues at stake, this dissertation has provided the first
comprehensive review of High Court, Court of Appeal, and Supreme Court decisions where a
witness, other than the defendant, in a criminal case has a mental condition. The prevalence of
mental conditions in New Zealand society means it is likely that many witnesses involved in
criminal trials will have one or more of a range of different mental conditions. It is therefore

important to understand the treatment of these vulnerable witnesses in New Zealand courts.

Despite the prevalence, there has been relatively little engagement in New Zealand case-law and
literature with the diversity of evidentiary issues arising in relation to non-defendant witnesses
with mental conditions. This dissertation is an important first step, in that it provides a holistic,
and comprehensive categorisation of the evidentiary issues using an analysis of case-law. Although
the sample size was small and excluded District Court decisions, it was possible to map the broad

contours of the evidentiary issues arising and identify key areas for further research and discussion.

Looking at the survey of relevant cases, the most prominent issue relating to witnesses with mental
conditions pertains to credibility and reliability. Following reforms in the Evidence Act 2006,
judges no longer assess the competency of the witness to give evidence. Rather, evidence law
provides that witnesses with mental conditions are prima facie eligible and compellable to offer
admissible evidence. Evidence law is now much more permissive of witnesses giving evidence
despite the possibility that a witness may not be able to give rational and coherent testimony. It is

relatively common for witnesses with mental conditions to give evidence. As a result, the mental
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condition is not relevant to an assessment of eligibility or competency, but rather in relation to

questions of credibility and reliability, which are for the fact-finder to assess.

Therefore the overall schema of evidence law is to prefer witnesses with mental conditions give
evidence in court and then issues of credibility and reliability will be considered at trial. Consistent
with this approach, and as discussed in Chapter Il, there is a high threshold for a witness to be
unavailable under the hearsay statements test; a lack of use of the general admissibility provisions
to exclude the evidence of a witness, and an emphasis on accommodating a witness through
alternative ways of giving evidence rather than not allowing a witness to give evidence. The case-
law on these evidentiary issues reflects the focus on the credibility and reliability of the witness’

evidence.

As noted, the responsibility of assessing credibility and reliability is firmly with the fact-finder,
whether the fact-finder be the judge or a jury in the case. The strength of this principle in the
context of witnesses with mental conditions was highlighted in the case-law. In going back to the
fundamental tension, we must ask whether the fact-finder is equipped to make the credibility and
reliability assessments of evidence when a witness has a mental condition. Is the fact-finder able
to make an assessment in a way that is both fair to witnesses and that also adequately takes into
account the mental condition to the extent that it is relevant? Our legal system puts great faith in
fact-finders generally to make complex assessments; credibility and reliability is one such complex
assessment. Whether we put too much faith in fact-finders generally is a question which is beyond

the scope of this dissertation.

Critically, however, we can examine the specific fact-finder assessment of the credibility and
reliability of witnesses with mental conditions. Stigma, misconceptions, and lack of knowledge
and understanding are possible in the minds of fact-finders when they are assessing the credibility
and reliability of the evidence of a witness with a mental condition. These problems are further
complicated by the inability to generalise on the experience, symptoms and severity of a witness’
mental condition, nor on the effect the mental condition may have on credibility and reliability.
There is extensive international literature exploring the problems of stigma, bias, misconceptions

and lack of knowledge and understanding. Yet these complex problems were not meaningfully
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explored in the New Zealand case-law analysed. There is also a lack of targeted scientific and
sociological research, for example, into how the existence of mental conditions and evidence on

mental conditions influences the decision making of fact-finders in criminal trials.

In addition, since the case-law has demonstrated that there is a strong preference for leaving the
assessment of the impact of a witness’ mental condition on the credibility and reliability of
evidence, we must examine what safeguards and assistance to fact-finders are provided by
evidence law. Are these adequate, and what does research and literature tell us about their
adequacy? There are two important options already in evidence law to assist the fact-finder in their
assessment of credibility and reliability: judicial directions and expert opinion evidence. Case-law
demonstrates that there has not been sufficient engagement with the underlying issues within both
the use of jury directions and expert opinion evidence. We need to have a more robust and research-
based approach to expert opinion evidence and judicial directions when it comes to witnesses with
mental conditions. The recent engagement with counter-intuitive evidence could be instructive

here.

The problems of stigma, misconceptions and lack of knowledge and understanding, and lack of a
strong New Zealand evidentiary engagement with these problems, call into question the legitimacy
of fact-finder assessments. The problems may not only affect prosecutor decisions, and the
likelihood of a witness to report or give information on a crime, but also whether justice is done in
a case. We need to ask if we are balancing providing fact-finders with relevant evidence with

treating witnesses fairly when there is the potential for fear, humiliation and harm to witnesses.

Therefore there is a need for significant judicial and academic engagement with the focus of this
dissertation. New Zealand’s evidentiary approach appears, at this time, unthoughtful, untested and
unexplored for the specific context of witnesses who are not the defendant and who have a mental
condition. Admittedly New Zealand is a smaller jurisdiction, with less experience with this issue,
and a relatively small body of case-law. Yet it is still necessary to engage with the situation of
witnesses with mental conditions given the importance of the issue to witness wellbeing and to the
justice of the case. Given the novel nature of this analysis, the prevalence of mental conditions,

and the tension between the importance of treating all involved in the criminal process fairly while
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ensuring justice is done, future discussion and research by judicial and academic minds is both

pivotal and necessary.

55



Bibliography

A Cases
1 New Zealand

A v National Standards Committee [2020] NZHC 392, (2020) 25 PRNZ 166.
Adams v R [2012] NZCA 386.
Anderson v R [2020] NZCA 106.
Anderson v R [2020] NZSC 56.
Archibald v R [2014] NZCA 443.
B (CA58/2016) v R [2016] NZCA 432.
Bishop v R [2016] NZHC 2548.
Blackie v Police [1966] NZLR 910.
Blackwell v Chick [2015] NZCA 34.
Booth v R [2013] NZCA 371.
Bracey v Hawkins (No 2) [1993] DCR 395.
Bushby v R [2016] NZCA 527.
Clarke v R [2011] NZCA 516.
D v R CA28/05, 20 Apr 2005.
DH v R [2015] NZSC 35, [2015] 1 NZLR 625.
Garraway v R [2011] NZCA 522.
Greer v R [2016] NZCA 630.

Gurran v R [2015] NZCA 64.

56



Hannigan v R [2013] NZSC 41, [2013] 2 NZLR 612.

Hill v Billington HC Dunedin CP77/93, 15 July 1996.

Jelicich v Fuimaono-Salamo & Anor HC Auckland CP118SD00, 29 March 2001.
JR v SND FC Manukau FAM-2010-092-001053, 21 March 2011.

K (CA188/11) v R [2011] NZCA 146.

Knight v Crown Health Financing Agency HC Wellington CIV-2005-485-2678, 16 November
2007.

Kumar v R [2019] NZCA 191.

Kumar v R [2019] NZCA 669.

Legal Services Agency v KGR & Ors HC Wellington CIV-2009-404-3400, 6 August 2009.
LP v Attorney-General [2016] NZHC 169, [2016] NZAR 511.

M (CA23/2009) v R [2011] NZCA 191.

Mitchell v Police [2010] DCR 480.

N (CA19/2013) v R [2014] NZCA 167.

Nisha v R [2015] NZCA 178.

P v D [2000] 2 NZLR 591.

P v M (2007) 26 FRNZ 744.

Police v Gibbs [2015] NZDC 555.

Police v Morton HC Wellington CRI1-2009-485-51, 20 May 2009.
Polyblank v R [2013] NZCA 208.

R v Alovili HC Auckland CRI 2007-404-162, 27 June 2008.

57



RvB[1987] 1 NZLR 362.

R v Bain [1996] 1 NZLR 129.

R v Boyd [2010] DCR 420.

R v Burt DC Blenheim CRI-2013-006-000766, 10 December 2013.
R v Check [2009] NZCA 548.

R v Crime Appeal CA 338-92 CA 338-92, 25 June 1993.
R v Drew (1989) 4 HRNZ 614.

R v Eruera (No 6) [2015] NZHC 3220.

R v Griffin [2001] 3 NZLR 577.

R v Harawira [1989] 2 NZLR 714.

R v Harmer [2002] 3 NZLR 560.

R v Henderson [2007] NZCA 524.

R v Hurihanganui [2004] 2 NZLR 1.

R v Jellyman [2009] NZCA 532.

R v L (CA304/06) [2007] NZCA 246.

R v Makoare [2001] 1 NZLR 318.

R v McKay [2017] NZCA 207.

R v Morris [2011] 1 NZLR 1.

R v Parkinson [2017] NZHC 1449.

R v R [2015] NZHC 815.

R v R [2019] NZSC 87, [2019] 1 NZLR 693.



R v RTPH [2014] NZHC 1423.

R v S [2015] NZHC 2471.

R v Sungsuwan [2006] 1 NZLR 730.

R v Tait [1992] 2 NZLR 666.

R v Tanner [2007] NZCA 391.

R v Thomas William Milligan [2009] NZCA 344.
R v Todorovic [2012] DCR 370.

R v Wealleans [2019] NZHC 1424.

R v Wichman [2015] NZSC 198, [2016] 1 NZLR 753.

Ritchie v R [2016] NZCA 230.

S (CA539/2014) v R [2016] NZCA 518.
SV R [2017] NZSC 43.

Smith v Police [2019] NZHC 2371.
Solomon v R [2017] NZCA 164.

Spittle v R [2017] NZCA 116.

Spittle v R [2017] NZSC 105.

Taylor v R [2010] BCL 311.

Thompson v R [2018] NZCA 299.

TK v R [2012] NZCA 158.

W v Health Practitioners Disciplinary Tribunal [2019] NZHC 420, [2019] 3 NZLR 779.

Walker v R [2014] NZCA 26.

59



Williams v Williams [2015] NZFC 4905.

Wu v R [2011] NZCA 358, [2011] 3 NZLR 764.
2 Australia

Bromley v R (1986) 161 CLR 315.
3 United Kingdom

Hill (1851), 5 Cox C.C. 259 (C.C.R).

R v Chard (1971) 56 Cr App R 268.

R v Spencer [1987] 1 AC 128 (HL).

R v Toohey (1965) AC 595.

B Legislation
1 New Zealand

Crimes Act 1961.

Criminal Disclosure Act 2008.

Criminal Procedure (Mentally Impaired Persons) Act 2003.
Criminal Procedure Act 2011.

Evidence Act 1908

Evidence Act 2006.

Mental Health (Compulsory Assessment and Treatment) Act 1992.
Mental Health Act 1969.

New Zealand Bill of Rights 1990.



Evidence Regulations 2007.
High Court Rules 2016.
2 Australia

Evidence Act 1995 (Cth).

C Books and Chapters in Books

Peter Bartlett and Ralph Sandland Mental Health Law: Policy and Practice (4th ed, Oxford
University Press, Oxford, 2014).

Sylvia Bell and Warren Brookbanks Mental Health Law in New Zealand (3rd ed, Thomson Reuters

NZ, Wellington, 2017).

The Honourable Justice Mathew Downs (ed) Cross on Evidence (10th ed, Lexis Nexis,

Wellington, 2017).
Bryan A Garner (ed) Black’s Law Dictionary (10th ed, Thomson Reuters, 2014).

Brenda Hale, Penelope Gorman, Rachell Barrett and Jessica Jones Mental Health Law (6th ed,

Thomson Reuters UK Ltd, London, 2017).

Luke, Cunningham & Clere Laws of New Zealand Evidence: Part 111 Admissibility Rules (online

ed).

Elizabeth McDonald and Scott Optican (eds) Mahoney on Evidence: Act and Analysis (Thomson
Reuters New Zealand Ltd, Wellington, 2018).

Iris Reuvecamp and John Dawson (eds) Mental Capacity Law in New Zealand (Thomson Reuters

New Zealand, Wellington, 2019).

GL Turkington and J M E Garrow (ed) Garrow and Trukington’s Criminal Law in NZ (online
looseleaf ed, Lexis Nexis).
61



D Journal Articles

Paul S. Appelbaum “Forensic Experts, Indigent Defendants, and the Constitution” (2018) 69(1)

Psychiatric Services 2.

Sareen K Armani “Coexisting definitions of mental illness: legal, medical, and layperson

understandings paving a path for jury bias” (2017) 23 Review of Law and Social Justice 214.

Michael Barnett and Paul S. Appelbaum “Facilitating Testimony of People with Mental Illness”
(2010) 61(10) Psychiatric Services 958.

Janine Benedet and Isabel Grant “Hearing the Sexual Assault Complaints of Women with Mental
Disabilities: Evidentiary and Procedural Issues” (2007) 52 McGill LJ 515.

Janine Benedet and Isabel Grant “Taking the Stand: Access to Justice for Witnesses with Mental

Disabilities in Sexual Assault Cases” (2012) 50(1) Osgoode Hall LJ 1.

Colleen M Berryessa, Lauren C Milner, Nanlbaa A. Garrison, and Mildred K Cho “Impact of
Psychiatric Information on Potential Jurors in Evaluating High-Functioning Autism Spectrum
Disorder” (2015) 8 J Ment Health Res Intellect Disabil 140.

Diane J Birch “A better deal for vulnerable witnesses?”” [2000] Crim LR 223.

Richard J Bonnie and Christopher Slobogin “The Role of Mental Health Professionals in the
Criminal Process: The Case for Informed Speculation” (1980) 66(3) Va L Rev 427.

Phoebe Bowden, Terese Henning and David Plater “Balancing Fairness to Victims, Society and
Defendants in the Cross-Examination of Vulnerable Witnesses: an impossible triangulation?”
(2014) 37(3) MULR 539.

Tara Collins and John R. Chamberlain “Can a Witness Be Required to Produce Mental Health
Records or to Submit to a Psychiatric Examination” (2012) 40(2) Legal Digest 291.

Penny Cooper and Janet Grace “Vulnerable patients going to court: A psychiatrist’s guide to

special measures” (2016) 40 BJPsych Bulletin 220.

62



Kevin M. Cremin, Jean Philips, Claudia Sickinger, and Jeanette Selhof “Ensuring a Fair Hearing
for Litigants with Mental Ilinesses: The Law and Psychology of Capacity, Admissibility, and
Credibility Assessments in Civil Proceedings” (2009) 17(2) JL & Pol’y 455.

Louise Ellison “The use and abuse of psychiatric evidence in rape trials” (2009) 13(1) E&P 28.

Louise Ellison “Responding to the needs of victims with psychosocial disabilities: challenges to

equality of access to justice” (2015) 1 Crim LR 28.

Louise Ellison and Vanessa E. Munro “Taking trauma seriously: critical reflections on the criminal

justice process” (2017) 21(3) E&P 183.

Michael D. Ermert “Mental Disorder in Witnesses: An overview of Competency and Credibility
Issues” (1989) 41 Ala L Rev 167.

Steven I. Friedland “On Common Sense and the Evaluation of Witness Credibility” (1989) 40(1)
Case W Res L Rev 165.

Lisa Gillespie “Expert Evidence and Credibility” (2005) 9 SLT 53.

Jane Goodman-Delahunty, Anne Cossins and Kate O’Brien “A Comparison of Expert Evidence
and Judicial Directions to Counter Misconceptions in Child Sexual Abuse Trials” (2011) 44(2)
Aust & NZ J Criminology 196.

Sara Gordon “Crossing the Line: Daubert, dual Roles, and the admissibility of Forensic mental

health testimony” (2016) 37 Cardozo L Rev 1345.

Thomas G. Gutheil and Pamela K. Sutherland “Forensic Assessment, Witness Credibility and the
Search for Truth Expert Testimony in the Courtroom” (1999) 27 J Psychiarty & L 289.

James H. Hardisty “Mental Illness: A Legal Fiction” (1973) 48(4) Wash L Rev 735.

Melvin Hinton and Shane Reister “The Interface of Mental Health and the Realities of the
Correctional System” (2015) 64(3) DePaul L Rev 817.

Elaine D Inguilli “Trial by Jury: Reflections on Witness Credibility, Expert Testimony and
Recantaton” (1986) 20(2) Val U L Rev 145.

63



Leona Deborah Jochnowitz “Whether the Bright-Line Cut-off Rule and the Adversarial Expert
Explanation of Adaptive Functioning Exacerbates Capital Juror Comprehension of the Intellectual
Disability” (2018) 34(2) Touro L Rev 377.

Dora W. Klein “Rehabilitating Mental Disorder Evidence after Clark v Arizona: Of Burdens,
Presumptions, and the Right to Raise Reasonable Doubt” (2010) 60(3) Case W Res L Rev 645.

Dora W. Klein “Memoir as Witness to Mental Illness” (2018) 43 Law & Psychol Rev 133.

Mason Ladd “Some Observations on Credibility Impeachment of Witnesses” (1967) 52(2) Cornell
L Rev 239.

Ophelia Leslie, Susan Young, Tim Valentine and Gisli Gudjonsson “Criminal barristers’ opinion
and perceptions of mental health expert witnesses” (2007) 18(3) The Journal of Forensic
Psychiatry and Psychology 394.

Michelina Lucia “Trial by Surprise: When Character and Fitness Investigations Violate the ADA
and Create Dangerous Lawyers” (2020) 38(1) Law and Inequality: A Journal of Theory and
Practice 205.

Shmuel Maizel, Moshe Z. Abramowitz, Samson Itzchaky, Roberto Mester and Haim Y. Knobler
“The Fitness of the Mental Patient to Be a Witness” (2001) 20(1) Med & L 85.

Sarah Murphy “The Potential Contribution of Neuroscience to the Criminal Justice System of New
Zealand” (2011) 17 Auckland U L Rev 1.

James RP Ogloff “The Admissibility of Expert Testimony Regarding Malingering and Deception”
(1990) 8 Behav Sci & L 27.

Winfred Overholser “Psychiatric Expert Testimony in Criminal Cases Since McNaughten-A
Review” (1951) 42(3) J Crim L & Criminology 283.

Paul Roberts “Towards the Principled Reception of Expert Evidence of Witness Credibility in
Criminal Trials” (2004) 8(4) E&P 215.

Patrick E. Robertshaw “R. (FB) v DPP: the prosecutor and the bookmaker” (2009) 2 Arch Rev 4.

64



David B. Saxe “Psychiatry, Psychoanalysis, and the Credibility of Witnesses” (1970) 45(2) Notre
Dame L Rev 238.

Feona Sayles “Manase and the Evidence Act 2006” [2007] NZLJ 413.

David L Shapiro, LeKisha Mizon, Melissa Jackson and Jonathan Shook “Psychological expert
witness testimony and judicial decision making trends” (2015) 42 Int’l JL & Psychiatry 149.

Deidre M. Smith “The Disordered and Discredited Plaintiff: Psychiatric Evidence in Civil
Litigation” (2009) 31 Cardoza L Rev 749.

Kevin T. Smith “The Psychiatric Expert in the Criminal Trial: Are bifurcation and the Rules
Concerning Opinion Testimony on Ultimate Issues Constitutionally Compatible?”” (1987) 70(3)
Marq L Rev 493.

“The Law of Mental Illness” (2008) 121(4) Harv L Rev 1114.

Sandra Guerra Thompson “Judicial Gatekeeping of Police-Generated Witness Testimony” (2012)
102(2) J Crim L & Criminology 329.

Edward L. Volk “Psychiatric Examination of Victim-Witnesses of Sexual Offences” (1968) 44(1)
Ind LJ 106.

David B. Wexler “Victimology and Mental Health Law: An Agenda” (1980) 66(3) Va L Rev 681.

Edd Wheeler “The Courting of Credibility, a Nervous Mistress” (1994) 14(2) Journal of the
National Association of Administrative Law Judiciary 253.

Tess Wilkinson-Ryan “Admitting Mental Health Evidence to Impeach the Credibility of a Sexual
Assault Complainant” (2005) 153 U Pa L Rev 1373.

Stephen D. Willinger “A Trial Lawyer’s Perspective on Mental Health Professionals as Expert
Witnesses” (1995) 47(3) Consulting Psychology Journal: Practice and Research 141.

Anthony J. Wolf and Melvin J. Guyer “Mental Health Expert Witness Testimony” (2009) 37(1)
Legal Digest 129.

65



Neta Ziv “Witnesses with Mental Disabilities: Accommodations and the Search for Truth-The
Israeli Case” (2007) 27(4) Disability Studies Quarterly.

E Parliamentary and Government Materials

Law Commission Community Safety: Mental Health and Criminal Justice Issues (NZLC R30,
1994).

Law Commission The Evidence of Children and Other Vulnerable Witnesses (NZLC PP26, 1996).
Law Commission Evidence Law Character and Credibility (NZLC PP27, 1997).

Law Commission Evidence Code and Commentary (NZLC R55, 1999).

Law Commission Reform of the Law (NZLC R55, 1999).

Law Commission Total Recall? The Reliability of Witness Testimony (NZLC MP13, 1999).

Law Commission The 2013 Review of the Evidence Act 2006 (NZLC R127, 2013).

Law Commission The Second Review of the Evidence Act 2006 (NZLC R142, 2019).

F United Nations Materials

Commission on Crime Prevention and Criminal Justice Guidelines on justice in matters involving
child victims and witnesses of crime UN Doc E/CN.15/2005/L.2/Rev.1 (25 May 2005).

Convention on the Rights of Persons with Disabilities GA Res 16/106 (2007).

G Reports

Gordon, S., and others Social Inclusion and Exclusion, Stigma and Discrimination, and the

Experience of Mental Distress (Mental Health Foundation of New Zealand, December 2017).

Kvalsivig A Wellbeing and Mental Distress in Aotearoa New Zealand: Snapshot 2016 (Health
Promotion Agency, 2018).
66



Vanessa Lee and Corrine Charles Research into CPS decision-making in cases involving victims
and key witnesses with mental health problems and/or learning disabilities (Crown Prosecution
Service, London, 2008).

Mind Another Assault: Mind’s campaign for equal access to justice for people with mental health
problems (Mind, London, 2007).

Mind Achieving Justice for Victims and Witnesses with Mental Distress: a Mental Health Toolkit

for Prosecutors and Advocates (Mind, London, 2010).

Ministry of Health and Health Promotion Agency Like Minds, Like Mine National Plan 2014-
2019: Programme to Increase Social Inclusion and Reduce Stigma and Discrimination for People

with Experience of Mentall IlIness (Ministry of Health, 2014).

Ministry of Health Office of the Director of Mental Health and Addiction Services: Annual Report
2017 (2019).

National Policing Improvement Agency Guidance on responding to people with mental ill health
or learning disabilities (ACPO, London, 2010).

Te Pou 0 Te Whakaaro Challenging stigma and discrimination (September 2009).

Allan Wyllie and Ralph Brown Discrimination Reported by Users of Mental Health Servcies: 2010
Survey: Research Report for Ministry of Health (Phoenix Research, July 2011).

H Other Resources

Tamar Dinisman and Ania Moroz “Doing better for victims and witnesses with mental health

problems in Kent” (October 2019) Victim Support <www.victimsupport.org.uk>.

Ministry of Health “Annual Data Explorer 2018/19: New Zealand Health Survey” (14 November

2019) <www.health.govt.nz>.

67



	I Introduction, Definitions, Scope and Methodology
	A  Introduction
	B Defining Mental Condition
	C Defining Credibility and Reliability
	D Scope of the Dissertation
	E Research Methodology

	II Case Analysis Part I: Cases Concerning the Mental Condition of a Witness other than on Issues of Credibility and Reliability
	A Competence and Eligibility
	B Hearsay and Unavailability as a Witness
	C The General Admissibility Provisions of the Evidence Act
	D Alternative Ways of Giving Evidence
	E Access to Medical Records

	III Case Analysis Part II: Cases Concerning the Credibility and Reliability of the Evidence of a Witness with a Mental Condition
	A Leaving to the Fact-Finder the Assessment of the Credibility and Reliability of the Evidence of the Witness
	B Judicial Directions on Unreliability Under s 122 Evidence Act 2006
	C Expert Opinion Evidence Under s 25 Evidence Act 2006

	IV Using International Literature and Research to Examine the New Zealand Approach
	A The Fact-Finder’s Assessment of Credibility and Reliability and the Problems of Stigma, Misconceptions, and a Lack of Knowledge and Understanding
	B Judicial Directions on Unreliability
	C Expert Opinion Evidence

	V Conclusion
	Bibliography

