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Jurisdiction	Issues	–	Should	I	Stay	or	Should	I	go?	

Reform	

Disputes	about	forum	tend	to	be	strategic.	Arguments	are	often	run	relying	on	platforms	that	the	said	
court	is	superior	in	its	ability	to	consider	the	primary	dispute,	either	due	to	its	specialist	nature	(the	
Family	Court)	or	the	broader	range	of	issues	it	can	determine	(the	High	Court).	

For	example,	in	SHJ	v	PBJ	1,	in	refusing	transfer	to	the	High	Court,	Toogood	J	emphasised	the	special	
qualifications	of	the	Family	Court	judiciary:	

“[21]	Bearing	in	mind	the	firm	language	used	in	s.22(1),	the	legislature	must	be	taken	to	have	
intended	 that,	 in	making	 the	comparison,	due	 recognition	 should	be	given	 to	 the	 specialist	
nature	of	the	family	Court	and	to	the	warranting	of	Judges	as	being	suitably	qualified	to	sit	in	
that	jurisdiction”.	

There,	no	suggestion	had	been	made	that	the	Family	Court	lacked	jurisdiction	to	consider	the	issues	
raised.		Toogood	J	opined,	(in	a	modest	deference	to	the	Family	Court)	that	the	High	Court	was	“no	
better	clothed	with	the	jurisdiction	to	deal	with	[the	allegedly	complex	issues]	than	the	Family	Court”.	

In	the	battle	for	superiority	of	forum,	the	overall	advantages	to	the	litigant	have	perhaps	not	been	at	
the	 forefront	of	 the	arguments;	 rather	 the	 forum	question	 is	one	of	 tactical	 advantage	or	 general	
litigation	 strategy.	 The	 primary	 focus	 for	 the	 litigant	 however	 is	 how	 they	 can	 access	 an	 easily	
available,	economical,	local	and	efficient	tribunal	which	can	dispose	of	all	their	interrelated	causes	of	
action.		Duplication	of	the	same	factual	situation	which	gives	rise	to	their	arguments	must	surely	be	
able	to	be	avoided.	

Reform	is	necessary	–	but	not	confined	to	the	specifics	of	transfer;	rather	the	overall	jurisdiction	of	
the	 Family	 Court	 to	 address	 disputes	 about	 trust	 property	 arising	 from	a	 relationship	 breakdown.	
Much	therefore	depends	on	the	possible	more	general	amendments	to	the	Property	(Relationships)	
Act	1976.		If	the	scope	of	the	Act	is	to	be	broadened	in	its	ability	to	address	inequities	arising	from	
Family	 trusts	 (the	 jurisdiction	 is	 already	 there	 for	 married	 couples	 under	 s.182	 of	 the	 Family	
Proceedings	 Act	 1980,	 but	 is	 relatively	 constrained	 under	 ss	 44	 and	 44	 C	 PRA)	 there	 are	 obvious	
advantages	 for	 the	 litigant	 to	 be	 then	 able	 to	 run	 their	 case	 in	 their	 local	 Family	 Court.	 Those	
advantages	include	the	fact	that	their	judge2	will	be	one	who	is	well	aware	that	the	nature	of	their	
dispute	is	not	simply	ordinary	commercial	litigation3	and	is	conversant	with	the	sensitivities	required	
to	manage	the	previously	domestic	nature	of	the	parties’	relationship	and	all	its	attendant	emotional	

																																																													
1	SHJ	v	PBJ	[2012]	NZHC	2292	
2	The	judge	will	have	been	selected	under	s.5	(2)	(b)	of	the	Family	Courts	Act	“by	reason	of	his	training,	
experience,	and	personality,	a	suitable	person	to	deal	with	matters	of	family	law”.	It	is	important	in	this	
author’s	view	not	to	become	distracted	by	the	question	of	the	quality	of	decision	making	in	the	Family	Court	
and	the	divide	between	those	judges	whose	expertise	is	more	in	the	area	of	COCA,	DVA	and	CYF	cases.		That	
issue	can	be	addressed	by	other	means.	
3	See	for	example	Prest	v	Petrodel	Resources	Ltd	[2013]	UKSC	34,	cited	with	approval	by	the	Court	of	Appeal	in	
Clayton	v	Clayton	-	[2015]	3	NZLR	293:	“although	technically	a	claimant,	the	wife	is	in	reality	dependent	on	the	
disclosure	and	evidence	of	the	husband	to	ascertain	the	extent	of	her	proper	claim.	The	concept	of	the	burden	
of	proof,	which	has	always	been	one	of	the	main	factors	inhibiting	the	drawing	of	adverse	inferences	from	the	
absence	of	evidence	or	disclosure,	cannot	be	applied	in	the	same	way	to	proceedings	of	this	kind	as	it	is	in	
ordinary	litigation.	These	considerations	are	not	a	licence	to	engage	in	pure	speculation.	But	judges	exercising	
family	jurisdiction	are	entitled	to	draw	on	their	experience	and	to	take	notice	of	the	inherent	improbabilities	
when	deciding	what	an	uncommunicative	husband	is	likely	to	be	concealing”	



2	
	

turbulence.		For	those	who	do	not	live	in	major	cities,	there	is	more	ready	access	to	a	local	court	and	
of	course	the	advantage	of	lower	court	fees	and	costs.	

The	untidiness	of	jurisdiction	has	been	readily	apparent	with	the	burgeoning	of	litigation	surrounding	
family	trusts.	However,	thus	far,	instead	of	empowering	the	Family	Court	to	address	those	issues	by	
legislative	amendments,	the	legislature	has	instead	facilitated	the	ability	to	transfer	from	the	Family	
Court	to	the	High	Court,	where	those	issues	can	be	addressed	(such	as	Trustee	Act	applications).	The	
question	is	whether	that	ease	of	movement	to	the	High	Court	is	also	a	move	towards	access	to	justice.	

Transfer	–	ss	22	and	38	A		

Prior	 to	 the	 amendment	 concerning	 the	 ability	 to	 transfer	 there	 were	 differing	 approaches	 to	
transferability	under	the	then	s.22	PRA.		Initially,	Family	court	decisions	on	transfer	had	taken	a	fairly	
restrictive	approach	and	transfer	was	rare4.	Fogarty	J	took	a	more	generous	approach	in	KMH	v	CLH	5	
(under	the	old	transfer	section)	and	allowed	an	appeal	from	the	Family	Court	which	had	refused	to	
permit	a	transfer	of	the	case	(which	concerned	assets	exceeding	$200m)	to	the	High	Court.	

In	 the	High	Court	 Fogarty	 J	 rejected	 the	 gloss	 imposed	by	 earlier	 Family	 Court	 decisions	 that	 s.22	
involved	a	complexity	test	and	an	onus	on	the	party	seeking	to	transfer:	

“[30]	I	agree	that	s.22	(3)	should	be	read	in	its	context	with	s.22	(1).	It	follows	that	the	Judge	
needs	to	be	satisfied	that	the	Court	is	a	more	appropriate	venue.		But	there	is	no	particular	
onus	on	the	party.	It	is	simply	a	question	of	the	Judge	examining	whether	in	this	case	the	High	
Court	 is	 the	 more	 appropriate	 venue	 for	 dealing	 with	 the	 proceedings	 because	 of	 their	
complexity	or	the	complexity	of	a	question	in	issue	in	them”.	

He	found	that	the	Family	Court	judge	erred	in	reducing	the	test	to	one	of	complexity	and	in	“applying	
the	test	in	the	context	of	a	policy	of	keeping	cases	in	the	Family	Court	where	at	all	possible”.6	

Although	there	was	argument	about	the	Family	Court’s	jurisdiction	in	equity	under	s.34	of	the	District	
Courts	Act	1947	being	extended	beyond	the	$200,000	bar	(by	consent),	Fogarty	J	was	not	persuaded	
that	 to	do	 so	would	 cure	 the	difficulties.	He	emphasised	 that	 it	was	only	 the	High	Court	 that	had	
inherent	jurisdiction,	had	powers	of	tracing	and	importantly	could	deal	with	matters	under	the	Trustee	
Act.	Taking	into	account	s.1	N	(d)7,	Fogarty	J	commented:	

“[55]…It	 cannot	 be	 in	 the	 interests	 of	 parties	 for	 issues	 arising	 from	 the	 break-up	 of	 their	
relationship	to	be	decided	in	different	Courts.	In	principle	there	should	be	one	Judge	seized	of	
such	a	complex	dispute	as	this”.	

That	contrasted	with	the	approach	 in	SHJ	v	PBJ	 8,	per	Toogood	J.	Mr	J’s	claim	for	transfer	was	not	
based	on	the	suggestion	of	claims	in	the	High	Court;	rather	he	argued	through	his	counsel	that	the	
Family	Court	was	delaying	matters	and	that	there	was	a	more	efficient	Case	Management	regime	in	
the	High	Court.	The	husband’s	counsel	also	argued	that	the	matter	involved	issues	which	were	novel	
and	 of	 “public	 importance.	 Toogood	 J	 summarised	 the	 Fogarty	 J	 approach	 in	KMH	 as	 one	 which	
“required	consideration	of	the	appropriateness	of	the	High	Court	as	the	venue”	in	the	context	of	the	

																																																													
4	See	for	example	Sanders	v	Sanders	FC,	Auckland	FAM	2009	004	1777	
5	KMH	v	CLH	[2012]	NZFLR	688	
6	Supra,	at	[32]	
7	S.1	N	(d)	-	the	principle	that	questions	arising	under	this	Act	about	relationship	property	should	be	resolved	
as	inexpensively,	simply,	and	speedily	as	is	consistent	with	justice.	
8	SHJ	v	PBJ	[2012]	NZHC	2292	
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complexity	 consideration	 and	 that	 the	 policy	 of	 keeping	 cases	 under	 the	 PRA	 in	 the	 Family	 Court	
‘where	at	all	possible’	was	wrong.			

He	added	one	further	observation:	

“[21]	 The	 test	 is	 not	whether	 the	High	 Court	 is	 an	 appropriate	 venue	 for	 dealing	with	 the	
proceedings,	 but	whether	 it	 is	 a	more	 appropriate	 venue	 than	 the	 Family	 Court.	 	 The	 test	
requires	an	assessment	of	the	relative	appropriateness	of	each	court	to	deal	with	the	particular	
proceedings.		Bearing	in	mind	the	firm	language	used	in	s.22(1),	the	legislature	must	be	taken	
to	 have	 intended	 that,	 in	making	 the	 comparison,	 due	 recognition	 should	 be	 given	 to	 the	
specialist	nature	of	the	family	Court	and	to	the	warranting	of	Judges	as	being	suitably	qualified	
to	sit	in	that	jurisdiction”.	

In	 that	 case,	 there	 was	 no	 question	 of	 two	 sets	 of	 overlapping	 proceedings,	 and	 there	 was	 no	
suggestion	that	the	Family	Court	lacked	jurisdiction	to	consider	the	issues	raised.		Toogood	J	opined,	
(in	 a	modest	 deference	 to	 the	 Family	 Court)	 that	 the	High	 Court	was	 “no	 better	 clothed	with	 the	
jurisdiction	to	deal	with	[the	allegedly	complex	issues]	than	the	Family	Court”.	

Neither	was	efficiency	considered	to	be	a	ground,	especially	as	in	this	case	the	Family	Court	appeared	
to	have	promised	to	rustle	up	the	registry	to	get	the	matter	moving.	Interestingly,	even	though	the	
respondent	did	not	oppose	transfer,	Toogood	J	agreed	that	the	parties	could	not	confer	jurisdiction	
to	transfer	simply	by	agreement	unless	the	grounds	contained	in	the	statute	were	made	out.		Having	
compared	s.22	to	the	broader	grounds	for	transfer	contained	in	the	Employment	Relations	Act	2000	
and	the	Human	Rights	Act	1993,	the	judge	concluded	that	the	grounds	for	transfer	had	not	been	made	
out	there.	

It	would	have	been	expected	that	s.38	would	give	rise	to	a	greater	willingness	to	transfer	than	that	of	
an	application	under	s.22	which	provided	as	follows:	

“22.	Jurisdiction		

(1)	Every	application	under	this	Act	must	be	heard	and	determined	in	a	Family	Court.	

(2)	This	section	is	subject	to	any	other	provision	of	this	Act	that	confers	jurisdiction	on	any	other	court.	

(3)	 Regardless	 of	 subsections	 (1)	 and	 (2),	 a	 Family	 Court	 Judge	 may	 order	 that	 proceedings	 be	
transferred	to	the	High	Court	if	the	Judge	is	satisfied	that	the	High	Court	is	the	more	appropriate	venue	
for	dealing	with	the	proceedings,	because	of	their	complexity	or	the	complexity	of	a	question	in	issue	in	
them.	

(4)	The	Family	Court	Judge	may	transfer	proceedings	on	the	application	of	a	party	to	the	proceedings	or	
on	his	or	her	own	initiative.”	

	

In	contrast	s.38	A	provides:	

“38A	Transfer	of	proceedings	to	High	Court	

“(1)	A	Family	Court	Judge	may	order	the	transfer	of	proceedings	to	the	High	Court	if	the	Judge	is	satisfied	
that	the	High	Court	is	the	more	appropriate	venue	for	dealing	with	the	proceedings.	

“(2)	In	considering	whether	to	make	an	order	under	subsection	(1),	the	Judge	may	have	regard	to	any	
matter	the	Judge	considers	relevant,	including	(but	not	limited	to)—	

“(a)	the	complexity	of	the	proceedings	or	of	any	question	in	issue	in	the	proceedings:	
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“(b)	any	proceedings	before	the	High	Court	that	are	between	the	same	parties	and	that	involve	
related	issues.	

“(3)	An	order	may	be	made	under	subsection	(1)	on—	

“(a)	the	application	of	a	party	to	the	proceedings;	or	

“(b)	the	court's	initiative.	

“(4)	Any	proceedings	transferred	to	the	High	Court	by	an	order	made	under	subsection	(1)	continue	in	
that	court	as	if	they	had	been	properly	commenced	there.”	

However,	in	a	recent	consideration	of	transfer	under	s.38A	(Fisher	v	Fisher	9)Nation	J	upheld	the	Family	
Court’s	decision	refusing	transfer	to	the	High	Court	where	the	husband	had	filed	in	the	Family	Court	
applying	 to	set	aside	a	s.21	agreement.	 In	 the	Court’s	view	the	matter	needed	to	 remain	with	 the	
Family	Court	which	was	quite	able	to	address	the	matter	at	hand.	There,	no	other	proceedings	had	
been	 filed	 in	 the	 High	 Court,	 though	 there	 rumours	 of	 a	 possible	 constructive	 trust	 claim	 and	
allegations	of	sham.	Nation	J	was	critical	that	the	claimant’s	counsel	had	not	discussed	the	possible	
extension	 of	 the	 cap	 on	 the	 District	 Court’s	 jurisdiction	 before	 seeking	 to	 transfer.	 	 Further,	 he	
observed:	

“[102]	It	is	not	unusual	for	the	Family	Court	to	have	to	determine	whether	either	or	both	of	the	
parties	 have,	 during	 a	 relationship,	 acquired	 a	 beneficial	 or	 equitable	 interest	 in	 property	
nominally	owned	by	a	third	party,	 including	trustees.	 	The	PRA	requires	the	Family	Court	to	
make	such	determinations	and	to	then	bring	any	property	into	account	between	the	parties	
when	 determining	 entitlements	 under	 the	 PRA.	 	 There	 is	 no	 limit	 to	 the	 Family	 Court’s	
jurisdiction	in	this	regard.”		

In	a	similar	vein	to	that	of	Toogood	J,	Nation	J	rejected	the	proposition	that	the	parties	would	achieve	
a	better	quality	of	justice	in	the	High	Court	than	in	the	Family	Court:	

“[111]	Mr	Knight	suggested	the	High	Court	would	be	the	more	appropriate	Court	to	deal	with	
the	proceedings	because	of	the	more	efficient	case	management	protocols	in	the	High	Court	
and	the	potential	for	the	proceedings	to	come	on	for	hearing	earlier	in	the	High	Court.		I	am	
not	satisfied	that	the	implicit	criticisms	of	the	Family	Court	are	justified	or	that	such	benefits	
would	necessarily	result	from	the	transfer	of	the	proceedings	to	the	High	Court.		Progress	will	
be	best	achieved	if	the	parties	and	their	counsel	carefully	consider	their	respective	positions	
with	regard	to	the	application	to	set	aside	the	Agreement	and	deal	with	what	is	required	and	
then,	if	necessary,	cooperate	to	ensure	the	s	21J	application	is	brought	on	for	hearing	in	the	
Family	Court	as	soon	as	it	can	be.	“	

In	 a	 case	 involving	 an	 application	 to	 transfer	 from	 the	High	 Court	 to	 the	 lower	 Court,	 (Alloway	 v	
Bond,10)	the	High	Court	emphasised	the	advantages	of	the	Family	Court’s	specialist	jurisdiction.		That	
case	involved	an	application	filed	in	the	High	Court	by	the	husband	under	the	Domestic	Actions	Act	
1975,	an	antiquated	piece	of	 legislation	addressing	promises	 to	marry,	 inter	alia.	He	has	also	sued	
Ms	Bond	in	tort,	alleging	conversion	of	some	of	the	property.	The	wife	had	filed	in	the	Family	Court	
under	the	PRA.	The	dispute	was	largely	about	chattels;	the	husband	disputing	that	the	relationship	
was	one	where	the	Family	Court	had	jurisdiction	under	the	PRA,	because	he	claimed	it	was	of	short	
duration	(there	were	also	2	minor	children	to	the	relationship).		

																																																													
9	Fisher	v	Fisher	[2015]	NZHC	2693	
10	Alloway	v	Bond	[2015]	NZFLR	579	
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In	ordering	the	transfer	from	the	High	Court	to	the	District	Court,	Toogood	J	observed	as	follows:	

‘[19]	 Section	 9	 of	 the	 Domestic	 Actions	 Act	 1975	 specifically	 gives	 contemporaneous	
jurisdiction	 to	 both	 the	 Family	 and	High	 Courts	 to	 resolve	 property	 disputes	 arising	 out	 of	
agreements	 to	marry.	 This	 section	also	allows	 the	 transfer	of	 proceedings	 from	 the	 Family	
Court	to	the	High	Court,	but	there	is	no	express	provision	in	the	Domestic	Actions	Act	1975	for	
the	transfer	of	proceedings	from	the	High	Court	to	the	Family	Court.	

[20]	I	am	satisfied,	however,	that	the	Court	is	not	prevented	from	transferring	the	proceedings	
as	requested	by	Ms	Bond.	Section	46(2)	of	the	District	Courts	Act	1947	allows	the	transfer	of	
High	 Court	 proceedings	 to	 the	 District	 Court	 unless	 the	 Court	 considers	 some	 important	
question	of	law	or	fact	is	likely	to	arise	in	the	proceedings.	Section	16	of	the	Family	Courts	Act	
1980	 provides	 that	 the	 “the	 District	 Courts	 Act	 1947	 shall	 apply,	 with	 any	 necessary	
modifications,	to	Family	Courts	and	Family	Court	Judges	in	the	same	manner	and	to	the	same	
extent	as	 it	applies	to	District	Courts	and	District	Court	Judges”.	The	exception	is	where	the	
District	Courts	Act	1947	conflicts	with	the	Family	Courts	Act	1980,	which	is	not	the	case	in	this	
instance.	

[21]	 In	a	case	not	 involving	an	important	question	of	 law	or	fact,	the	primary	reasons	for	a	
transfer	of	proceedings	to	the	Family	Court	are	that	court’s	expertise	(See,	for	example,	Selkirk	
v	Selkirk	[1987]	1	NZLR	105	(CA);	J	v	J	[2012]	NZHC	2292)	and	the	lack	of	procedural	restrictions	
that	 allow	 information	 relevant	 to	 the	 dispute	 to	 be	 obtained	more	 effectively,	 efficiently,	
cheaply	 and	 quickly	 than	 in	 the	 High	 Court	 (See,	 for	 example,	 Field	 v	 Field	 (1989)	 5	 FRNZ	
337	(HC)).	

Other	Jurisdiction	Issues	

As	if	the	untidiness	about	transfer	to	or	from	the	High	Court	were	not	enough,	there	are	other	claims	
which	indirectly	challenge	the	Family	Court’s	jurisdiction	under	the	PRA	and	the	fact	that	the	Act	is	a	
code.	

As	set	out	in	Clayton	v	Clayton	(Vaughan	Road	Property	Trust)	11	

“[18]	 Section	 4	 provides	 that	 the	 PRA	 is	 a	 code,	 and	 applies	 “instead	 of	 the	 rules	 and	
presumptions	of	the	common	law	and	of	equity”	to	the	extent	that	they	apply	to	transactions	
between	spouses	or,	where	the	PRA	provides,	to	transactions	between	one	or	both	spouses	
and	third	persons.”	

Consistent	with	the	Act	being	a	code,	in	some	cases	the	High	Court	has	rightly	found	that	the	filing	of	
civil	proceedings	in	lieu	of	proceedings	in	the	Family	Court	under	the	PRA	is	misconceived.	In	Shirtliff	
v	Albert12	Associate	Judge	Bell	was	faced	with	a	summary	judgment	application	brought	by	the	wife	
for	sale	of	the	family	home	owned	by	the	parties,	as	well	as	for	occupation	rental,	inter	alia.	The	parties	
were	married	in	1971	and	separated	in	2006.	No	proceedings	had	been	filed	in	the	Family	Court	under	
the	Act.	

Bell	J	made	short	work	of	finding	that	an	application	for	order	for	sale	was	within	the	sole	jurisdiction	
of	the	Family	Court.		Referring	to	s.22	and	33,	and	the	decision	of	Yeoman	v	Public	Trust	Ltd	13,	he	
drew	a	distinction	between	the	general	function	of	the	Family	Court	in	making	declarations	as	to	the	

																																																													
11	Clayton	v	Clayton	(Vaughan	Road	Property	Trust)	[2016]	NZFLR	230	
12	Shirtliff	v	Albert	[2011]	NZFLR	971	(HC)	
13	Yeoman	v	Public	Trust	Ltd	[2011]	NZFLR	753	[33]-[38].	
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property	 held	 (which	 he	 found	was	 concurrently	 held	with	 other	 courts)	 and	what	 he	 termed	 its	
“creative	function”	(which	he	found	was	exclusive	under	s.22),	he	observed:	

“[14]	The	plaintiff	says	that	this	court	has	an	independent	jurisdiction	to	order	the	sale	and	
division	 of	 the	 property	 under	 Subpart	 5	 of	 Part	 7	 of	 the	 Property	 Law	 Act.	 There	 is	
inconsistency	 between	 the	 provisions	 of	 the	 Property	 Law	 Act	 for	 the	 division	 of	 property	
among	 co-owners	and	 the	provisions	of	 the	Property	 (Relationships)	Act	 for	 the	division	of	
relationship	property.	Those	inconsistencies	include:		

(a)	Under	the	Property	Law	Act	any	division	of	the	property	is	made	according	to	the	owners’	
respective	 beneficial	 interests	 in	 the	 property;	 under	 the	 Property	 (Relationships)	 Act,	 the	
beneficial	 interests	are	only	the	starting	point	and	may	be	subject	to	adjustment	under	the	
property	 division	 provisions	 of	 Part	 4,	 as	 when	 there	 is	 other	 relationship	 property	 to	 be	
divided.		

(b)	Under	the	Property	Law	Act,	an	application	may	be	started	in	this	Court.	Under	the	Property	
(Relationships)	Act,	any	application	for	division	of	relationship	property	must	be	started	in	the	
Family	Court	and	can	only	be	transferred	to	this	Court	if	the	test	under	s	22(3)	is	satisfied.”		

Bell	J	however	found	that	the	inconsistency	was	resolved	by	s.4	(4)	and	4	A	which	had	the	result	of	
confining	the	jurisdiction	in	this	instance	to	the	Family	Court:	

4(4)	Where,	in	proceedings	that	are	not	proceedings	under	this	Act,	any	question	relating	to	
relationship	property	arises	between	spouses	or	partners,	or	between	either	or	both	of	them	
and	any	other	person,	the	question	must	be	decided	as	 if	 it	had	been	raised	 in	proceedings	
under	this	Act.		

4A	Every	enactment	must	be	read	subject	to	this	Act,	unless	this	Act	or	the	other	enactment	
expressly	provides	to	the	contrary.	

It	mattered	not	that	the	time	for	bringing	proceedings	had	long	expired,	as	Bell	J	considered	that	the	
ability	to	bring	a	leave	application	to	apply	out	of	time	had	the	result	that	the	Act	continued	to	apply,	
notwithstanding	the	expiry	of	the	time	limit:	

“If	relationship	property	division	rules	and	procedures	survive	the	expiry	of	the	time	limit	under	
s	24	of	the	1976	Act,	 it	makes	sense	to	allow	the	specialist	court	that	deals	with	division	of	
relationship	property	the	opportunity	to	divide	the	property	in	this	case”.	14	

Jurisdiction	 shopping	 is	 possible	 in	 other	 situations	 however.	 Fuller	 v	 Smeets	 15	 highlights	 the	
jurisdictional	 constraints	 afforded	 to	 de	 facto	 couples	 where	 the	 usefulness	 of	 s.182	 is	 currently	
unavailable.	 	There,	two	trusts	owned	a	property	that	the	couple	had	 lived	 in	together,	while	they	
were	 in	a	de	 facto	 relationship.	The	 trusts	were	classic	mirror	 trusts	and	each	 trust	 took	 title	as	a	
tenant	in	common	for	an	equal	share.		The	couple	separated	and	one	of	them	decided	to	fold	his	arms	
and	remain	living	in	the	property,	whilst	the	wife	continued	to	make	payments	on	the	mortgage	but	
no	longer	had	the	benefit	of	residing	there.	No	proceedings	were	filed	under	the	PRA	in	the	Family	
Court.		On	making	an	order	for	sale	under	s.342	of	the	Property	Law	Act	the	Court	took	into	account	
the	factors,	inter	alia:	

• The	extent	of	the	share	of	the	applicant	co-owner	in	the	property	

																																																													
14	Supra,	at	[18]	
15	Fuller	v	Smeets	[2013]	NZHC	1284	
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• The	nature	and	location	of	the	property	
• The	number	of	co-owners	and	the	extent	of	their	shares	
• Hardship	caused	by	making	or	refusing	to	make	the	order	
• The	value	of	contributions	made	to	improvements	or	maintenance	

Under	the	PRA	the	couple	in	Fuller	may	have	found	themselves	in	jurisdictional	straightjackets	unless	
they	were	able	to	claim	that	either	trust	was	a	Clayton16	type	trust	or	that	s.44	or	44C	applied.		There,	
they	effectively	leap-frogged	the	PRA	and	addressed	the	issues	in	a	pure	trust	approach.	

In	Houston-Quay	v	Henson	17	the	question	of	the	correct	forum	to	decide	a	short	duration	de	facto	
claim	was	considered.	Debt	recovery	proceedings	were	issued	in	the	District	Court	where	Judge	Ruth	
agreed	 that	 the	 wife	 had	 filed	 in	 the	 wrong	 court.	 	 He	 noted	 that	 the	 existence	 of	 a	 property	
relationship	 agreement	had	been	 raised	 and	 commented	on	 the	 fact	 that	 the	parties	were	not	 at	
“arms-length,	but	were	in	a	relationship”	and	emphasised	the	“expertise	of	the	Family	Court”.	

On	appeal,	Wylie	J	took	a	different	view.	Canvassing	the	decisions	on	appearance	and	objection	to	
jurisdiction,	he	observed	that	the	filing	of	a	statement	of	defence	could	not	of	itself	confer	jurisdiction	
by	waiver,	 but	was	nevertheless	 relevant.	Mr	Henson’s	 counsel	 argued	 that	because	 the	property	
issues	raised	arose	out	of	a	de	facto	relationship	that	“the	proceedings	in	their	totality	should	be	heard	
and	 determined	 by	 A	 Family	 Court”.	 Despite	 that	 contention,	 Mr	 Henson	 had	 not	 in	 fact	 filed	
proceedings	under	the	Property	(Relationships)	Act.	 	All	of	Mr	Henson’s	arguments	failed	precisely	
because	of	this	stumbling	block.	Wylie	J	found	that	none	of	the	provisions	of	the	statute	could	apply	
in	the	absence	of	an	application	in	the	Family	Court	and	that	the	matter	was	“not	required	to	be	dealt	
with	by	the	Family	Court.	There	is	no	statutory	bar	restricting	District	Court	determining	the	dispute	
disclosed	in	the	pleadings	 in	this	case,	and	on	the	pleadings,	the	Family	Court	has	no	jurisdiction	 in	
relation	to	the	matter”	18	.	Therefore,	the	case	needed	to	be	dealt	with	as	a	debt	recovery	matter,	for	
which	the	District	Court	had	clear	jurisdiction.	

Similarly,	a	party	or	company	can	seek	an	injunction	and	bring	proceedings	in	conversion	and	trespass	
in	the	High	Court	against	one	of	the	parties	in	the	context	of	a	relationship	property	dispute.		Country	
Land	Ltd	v	Blackley	and	Parua	Bay	Farms	Ltd	19	arose	in	the	context	of	a	separation,	but	where	no	
proceedings	had	been	filed	by	either	party	under	the	PRA	in	the	Family	Court.	The	wife	was	the	sole	
director	of	a	company	which	owned	a	farm	property	in	Northland.	The	husband	was	the	sole	director	
of	the	company	which	owned	an	adjoining	piece	of	land	(the	shares	of	which	were	held	by	a	trust	in	
which	 the	 husband	 was	 a	 trustee).	 	 The	 two	 properties	 were	 run	 as	 one	 farm,	 with	 the	 wife’s	
company’s	stock	being	grazed	on	the	husband’s	company’s	land.	The	wife	alleged	that	the	husband	
removed	stock	and	equipment	owned	by	her	company	without	agreement.		The	plaintiff	company’s	
claims	were	based	on	two	causes	of	action	-	conversion	and	trespass	to	goods.	An	interim	injunction	
application	was	also	filed,	requiring	the	return	of	the	plant	and	equipment.	Although	the	injunction	
application	was	refused	on	a	without	notice	basis,	an	interim	preservation	order	was	made.	

The	husband	filed	a	protest	to	jurisdiction,	arguing	that	the	wife	was	“effectively	seeking	orders	for	
the	division	of	stock	and	equipment.		That	is	an	application	that	ought	to	be	made	under	s.25	of	the	
[PRA]	to	the	Family	Court.		Therefore	the	proceedings	and	application	for	a	mandatory	injunction	are	
outside	the	jurisdiction	of	the	High	Court.	

																																																													
16	Clayton	v	Clayton	(Vaughan	Road	Property	Trust)	-	[2016]	NZFLR	230	
17	Houston-Quay	v	Henson	[2013]	NZHC	294	
18	Supra,	at	[37]	
19	Country	Land	Ltd	v	Blackley	and	Parua	Bay	Farms	Ltd	[2012]	NZHC	898	
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The	proceeding	has	as	its	heart,	control	of	the	plaintiff	company	and	all	its	assets	pending	final	orders	
for	classification	and	division	of	all	relationship	property.	That	application	is	one	which	the	Family	Court	
should	determine	when	it	has	before	 it	all	 information	about	the	total	relationship	property	[of	the	
parties]”	20	

However,	taking	into	account	Kerridge	v	Kerridge	21and	Shirtliff	v	Albert	22,	Gilbert	J	refused	to	stay	
the	proceedings	based	on	 the	protest	 to	 jurisdiction;	holding	 that	 the	proceedings	did	not	 involve	
classification	 or	 division	 of	 relationship	 property	 and	 that	 no	 determination	 of	 the	 control	 of	 the	
company	was	required	or	sought.	Therefore:	

“[26]	Section	4	of	the	PRA	is	not	engaged.	The	relevant	“transaction”	giving	rise	to	the	proceeding	
was	the	allegedly	unlawful	taking	and	retention	of	the	plaintiff	company’s	assets	by	the	second	
defendant	company.	This	was	not	a	transaction	between:	

a. Mr	and	Mrs	Blackley;	or	
b. Mr	and	Mrs	Blackley	and	any	third	person;	or	
c. Mr	or	Mrs	Blackley	and	any	third	person.	

[27]	The	proceedings	will	determine	whether	the	plaintiff	company	owns	the	stock	and	equipment,	
whether	it	was	unlawfully	removed	and	retained	by	the	defendants	and,	if	so,	whether	there	should	
be	 an	 order	 for	 its	 return	 or	 damages.	 None	 of	 this	 requires	 the	 classification	 or	 division	 of	
relationship	property”.	

Here,	 a	 line	 was	 drawn	 between	 the	 shares	 in	 the	 company	 (which	 Gilbert	 J	 noted	may	 well	 be	
relationship	property)	and	the	assets	of	the	company	which	although	they	will	impact	on	the	value	of	
the	shares,	are	not.	Thus	in	the	judge’s	view,	determination	of	this	issue	did	not	involve	standing	on	
the	toes	of	the	family	Court,	but	was	a	discrete	issue	which	could	be	determined	quite	separately	from	
the	classification	and	division	of	the	assets.	

A	similar	 result	was	reached	 in	 the	oral	decision	of	Woodhouse	J	 in	Simpson	v	Blythe	 23where	the	
plaintiff	de	facto	wife	sought	an	injunction	to	stop	the	de	facto	husband	closing	down	the	business	of	
a	company	in	which	the	parties	were	equal	shareholders.	Despite	the	fact	that	he	acknowledged	that	
the	underlying	context	was	an	acrimonious	relationship	breakup,	Woodhouse	J	made	a	“provisional	
interim	injunction’	on	an	urgent	basis,	allowing	for	the	fact	that	the	orders	could	be	reviewed	upon	
the	filing	of	the	husband’s	defence.	

So	 too	 in	Hayes	 v	 Parlane24	 the	 executors	 and	 trustees	 of	 an	 estate	were	 permitted	 to	 obtain	 a	
declaration	that	the	defendant	was	not	in	a	de	facto	relationship	with	the	deceased.		The	putative	de	
facto	husband	had	taken	no	steps	to	advance	his	claim	(although	he	had	served	notice	under	s.61	
PRA),	thus	stalling	the	distribution	of	the	estate.		Duffy	J	held	that	the	High	Court’s	jurisdiction	to	make	
a	declaration	as	sought	was	not	excluded	by	the	PRA:	

[58]	All	the	general	orders	that	the	Property	(Relationships)	Act	provides	for	are	in	respect	of	
property	division.		The	other	ancillary	orders	that	this	Act	provides	for	are	secondary	in	nature	
to	 those	general	orders.	 	Nowhere	 is	 there	provision	 for	a	party	outside	 the	 relationship	 to	
make	an	application	for	an	order	to	determine	the	character	or	status	of	a	relationship.		The	

																																																													
20	Supra,	at	[21]	
21	Kerridge	v	Kerridge	[2009]	NZCA	14,	which	held	that	Mrs	Kerridge’s	claims	based	in	negligence	were	not	
precluded	from	being	brought	by	the	operation	of	s.4	PRA	
22		Shirtliff	v	Albert	[2011]	NZFLR	971	(HC)	
23	Simpson	v	Blythe	[2013]	NZHC	497	
24	Hayes	v	Parlane	[2014]	NZHC	2416	
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High	Court	in	this	case	is	not	being	asked	to	divide	property,	but	simply	to	make	a	declaration	
on	the	relationship,	if	any,	between	the	defendant	and	the	deceased,	which	in	turn	will	identify	
the	rights	accorded	to	that	relationship.		Thus,	the	declaration	that	the	plaintiffs	seek	does	not	
invoke	any	of	the	orders	that	can	be	made	under	the	Property	(Relationships)	Act.		

[59]	Whilst	the	subject	matter	of	the	case	law	considered	above	is	different	from	the	present,	
the	 observations	 in	 those	 cases	 regarding	 the	 bounds	 of	 the	 exclusive	 jurisdiction	 that	 the	
Property	(Relationships)	Act	gives	to	the	Family	Court	are	instructive.		Those	cases	have	taken	
the	approach	that	unless	the	orders	sought	fall	squarely	within	the	Family	Court’s	exclusive	
jurisdiction,	 there	 is	overlapping	 jurisdiction	between	 the	High	Court	and	 the	Family	Court.		
Further,	those	cases	show	that	so	long	as	the	High	Court	does	not	order	the	division	of	property	
under	s	25,	it	does	not	encroach	on	the	exclusive	jurisdiction	that	the	Property	(Relationships)	
Act	gives	to	the	Family	Court.		For	completeness,	I	note	that	the	Family	Courts	Act	1980	is	also	
silent	as	to	whether	the	Family	Court	has	exclusive	jurisdiction	in	this	case.	

Duffy	J	went	on	to	assess	the	evidence	and	concluded	(on	a	formal	proof	basis)	that	there	was	no	de	
facto	relationship	for	more	than	three	years’	duration.	

Where	parties	to	a	relationship	dispute	are	discretionary	beneficiaries	of	trusts,	proceedings	may	be	
brought	by	a	trust	against	another	trust.	

In	AB	and	CD	v	EF	and	GH	25	the	parties	had	been	in	a	de	facto	relationship	of	around	nine	years.	There	
were	two	trusts	involved.	One	of	the	trusts	was	settled	“well	before”	the	parties	began	their	romance	
and	later	de	facto	relationship.	The	husband’s	trust26	was	settled	just	after	the	relationship	began	and	
the	wife	was	a	trustee	of	that	trust.	The	two	trusts	invested	in	a	residential	property	in	an	expensive	
Auckland	street.	A	property	sharing	agreement	was	entered	into	by	the	two	trusts.		On	the	sale	of	the	
property,	the	husband’s	trust	invested	in	a	new	entity	altogether	(IJK).	The	wife	brought	proceedings	
against	the	husband’s	trust	alleging:	

a. That	the	shares	in	IJK	were	to	be	held	beneficially	for	each	of	the	trusts	(not	just	the	husband’s	
trust;	

b. That	the	parties	were	to	each	receive	dividends	of	$12,000	per	month	from	IJK;	
c. Relief	should	be	made	under	s.174	of	the	Companies	Act.	

Counsel	for	the	wife	argued	that	the	Family	Court	had	no	jurisdiction	to	entertain	the	issues	in	the	
proceedings	because	they	related	to	trust	property,	which	was	not	within	the	Family	Court’s	province.	
The	 husband’s	 lawyers	 contended	 that	 the	 substance	 of	 the	 dispute	was	 the	 division	 of	 property	
between	de	facto	partners,	and	that	was	for	the	Family	Court	to	determine.	He	said	“there	had	been	
a	“hopeless”	intermingling	of	relationship,	separate,	and	trust	property,	such	that	it	was	now	artificial	
and	 entirely	 unjust	 to	 present	 the	 dispute	 as	 being	 simply	 a	 commercial	 dispute	 between	 the	 two	
trusts”.		

Referring	to	Jew	v	Jew	 27,	 (which	in	turn	held	that	 it	was	quite	permissible	to	seek	a	declaration	in	
relation	to	trust	property)	Andrews	J	found	that	the	matter	could	proceed	in	the	High	Court	as	the	
Family	 Court	 “only	 has	 exclusive	 jurisdiction	 where	 orders	 are	 sought	 under	 the	 provisions	 of	 the	
Property	(Relationships)	Act:	that	is	pursuant	to	s.25	of	the	Act…Section	4	(4)	does	not	have	the	effect	
of	ousting	the	jurisdiction	of	any	court	hearing	proceedings	which	are	not	brought	under	the	Property	

																																																													
25	AB	and	CD	v	EF	and	GH	[2012]	NZFLR	661	
26	Note	that	the	terms	‘husband’	and	‘wife’	are	used	loosely	as	is	the	reference	to	the’	husband	or	wife’s	trust’,	
which	is	simply	for	ease	of	explanation.		
27	Jew	v	Jew	[2003]	NZFLR	611	(HC)	
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(Relationships)	Act;	 it	merely	provides	that	 the	court	hearing	the	proceeding	must	decide	any	 issue	
relating	to	relationship	property	as	if	it	had	been	raised	in	proceedings	brought	under	the	Act”.28		

Therefore,	the	trust’s	proceedings	were	allowed	to	continue	untrammelled	by	any	perceived	interface	
with	relationship	property	issues.	

Constructive	trust	claims	against	trusts	which	have	now	been	given	the	green	light	following	Murrell	
v	 Hamilton29	 are	 also	 usually	 filed	 in	 the	 High	 Court	 (unless	 the	 claim	 is	 under	 the	 jurisdictional	
threshold	of	the	District	Court30.	31	In	C	v	C	32	however	the	claim	was	not	that	the	wife	asserted	that	
she	had	a	claim	in	constructive	trust	against	the	trustees	of	the	husband’s	family	trust;	rather	that	the	
husband’s	 potential	 claim	 gave	 rise	 to	 a	 property	 interest	 under	 the	 PRA	 itself.	 	 That	 claim	 was	
nevertheless	filed	in	the	High	Court,	not	the	Family	Court	and	the	High	Court	determined	the	matter	
under	the	PRA	in	assessing	the	value	of	the	wife’s	interest.		The	High	Court	declared	that	the	husband’s	
parent’s	family	trust	held	a	farm	property	as	a	constructive	trust	in	favour	of	the	husband.	The	Family	
Court	would	not	have	had	the	jurisdiction	to	make	such	a	declaration.		

Conclusion	

Ideally,	 parties	 to	 litigation	 should	 be	 able	 to	 have	 all	 issues	 relating	 to	 the	 relationship	 property	
dispute	heard	in	a	local	court,	by	a	suitably	qualified	judicial	officer,	as	speedily	and	inexpensively	as	
possible33.	 	 They	 should	not	have	 to	 straddle	2	 courts	 to	address	arguments	about	 trust	property,	
where	the	facts	that	give	rise	to	claims	under	the	PRA,	in	constructive	trust	or	under	statutes	such	as	
the	Trustee	Act	or	Property	Law	Act	are	precisely	the	same.	

Jurisdiction	needs	to	be	simplified	and	neatened	up.		That	requires	legislative	change	–	both	under	the	
PRA	and	the	Trustee	Act.		

	

																																																													
28	Supra,	at	[36]	and	[37]	
29	Murrell	v	Hamilton	[2014]	NZCA	377	
30	District	Court	Act	2016,	s.74,	$350,000	claim,	unless	exceeded	by	consent	under	s.81.	
31	See	Vervoort	v	Spears	[2015]	NZHC	808,	[2015]	NZFLR	525	[High	Court	decision].	
32	C	v	C	-	[2013]	NZFLR	534	
33	PRA	s.1	N	“(d)	the	principle	that	questions	arising	under	this	Act	about	relationship	property	should	be	
resolved	as	inexpensively,	simply,	and	speedily	as	is	consistent	with	justice”.	


