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VALUATION OF RELATIONSHIP PROPERTY: AN EVALUATION OF 
PRACTICE AND PROCEDURE  

 
"Not everything that can be counted counts;  
not everything that counts can be counted"1 

Introduction  

The purpose of this colloquium is to reflect on 40 years of the Property (Relationships) Act 
1976 ("the Act") and to ponder the possibilities of reform.   

Specifically this paper has been asked to address the topic of "valuation" and to consider 
how, when and whether a property sharing regime should include "rules on valuation".   

Would "Rules on Valuation" be helpful? 

Relationship property, no less than any other form of civil litigation, can be bedevilled by 
stultifying delay at considerable cost (both financial and personal) to litigants.  Such delay is 
inimical to the delivery of justice and, in particular, to the inexpensive, simple and speedy 
resolution of disputes as enjoined in s.1N(d) of the Act.  In a real sense that creates an 
impediment to access to justice.     

Rules of civil procedure are designed to lubricate the litigation process.   

The question this paper is designed to address is whether or not specific, or more precise, 
rules in relation to "valuation" would enhance and improve the operation of the Act.   

This requires a consideration of the role valuation plays in the overall scheme of the Act and 
to review how issues of valuation have been addressed by the Courts over the past 40 years 
(with particular reference to the role of the expert witness).   

It also requires an acknowledgment that so long as relationship property litigation continues 
to be conducted along orthodox, adversarial lines the ability to make radical changes to the 
way in which valuation evidence is adduced and tested will be limited.   

Preview of the Conclusion 

We conclude that, on balance, the introduction of "rules on valuation" would not marry with 
the principles of the Act and the need for the Court to maintain a considerable degree of 
flexibility in dealing with valuation issues.   

The Scheme of the Act  

The division of relationship property in New Zealand is determined by reference to the Act. 

The principles governing such division are set out in Part 2 (Preliminary Provisions) of the 
Act.2   

 

                                                
1 WB Cameron; Informal Sociology: A Casual Introduction to Sociological Thinking (1963). 
2 See in particular Section 1M and 1N.  
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In the simplest representation of the process to be undertaken division of relationship 
property may be seen in the following terms: 

 

• IDENTIFY 

• CLASSIFY 

• VALUE 

• DIVIDE 

• ADJUST 
 
 
Pursuant to Section 20D of the Act the value of relationship property to be divided between 
the parties must be calculated by: 

(a) Ascertaining the total value of the relationship property; and then 

(b) Deducting from that total any secured or unsecured relationship debts. 

Plainly integral to the goal of achieving a just division of relationship property in accordance 
with the principles of the Act, therefore, is the issue of valuation. 

Yet valuation is not a science; nor does the Act specify the principles to be applied in valuing 
relationship property.3  

It is, perhaps, hardly surprising that several important cases addressing valuation issues 
promptly (at least as that word is understood in juridical terms) found their way to the Court 
of Appeal.4    

In Clark v Clark5 the Court was tasked with valuing superannuation rights.  Noting that a 
variety of approaches could be used the Court set out its "fundamental task" as being "…to 
select and apply the approach which, on the particular scheme and the particular facts, most 
fairly reflects the contributions made to the marriage partnership by the other spouse".  In so 
doing the Court of Appeal eschewed a template approach and emphasised the fact-specific 
nature of the enquiry in the context of "contributions to the marriage partnership".6  Here the 
Court sets down its marker: 

                                                
3 The Court of Appeal's frustration in this area was reflected 10 years after the Act came into force in Powell v 
Powell (1986) 2 FRNZ 664 which was characterised as a case concerned with "general principles of valuation 
law" requiring a "gentle reminder of basic valuation principles".  The Court was plainly mystified that its 
comments on a number of prior occasions had not sunk home: "we may not have expressed ourselves forcefully 
enough".  It's decision, whilst concerned with the valuation of the family home, did not (said the Court) turn on 
any point peculiar to the Act.   
4 Haldane v Haldane (1981) 1 NZLR 554, Holt v Holt (1986) 4 NZFLR 339, Callaghan v Callaghan (1988) 4 
NZFLR 584, Clark v Clark (1988) 4 NZFLR 595. 
5 (supra fn.4). 
6 A curious formulation given the entrenched equal division principles. 
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 "…..relevant actuarial and accounting evidence can be useful in guiding the Court 
towards a figure intended to do justice between the parties so long as such evidence is 
accepted as an aid rather than the answer".   

The relatively crude calculation undertaken by the Court, acknowledged as being "obviously 
open to criticism", might be chilling to a mathematician but in the context of relationship 
property division it is entirely consistent with the principles of the Act.   

Indeed it might be argued that not all matters which might fall for consideration in assessing 
"value" are, in fact, capable of "valuation".  How, for example, does one value "living 
standards" in terms of a s.15 analysis?7  That is, ultimately, a judgment, a value judgment (to 
further confuse the semantics).   

The real issue is whether, by  utilising orthodox valuation methodology, a “just division” is 
generally being achieved.8 

An allied concern is whether the means of addressing and testing valuation evidence is, of 
itself, inimical to an inexpensive, simple and speedy resolution of questions arising under the 
Act.   

The Purpose of Valuation in the Relationship Property Context 

In its standard paradigm the division of relationship property under the Act involves a global 
division of all assets followed by appropriation of specific assets to one or other party with 
monetary adjustments being made between them to achieve the prescribed outcome. 

Where such monetary adjustments are required to be calculated (generally in circumstances 
where one or other party is retaining an asset on their side of the notional ledger or is being 
afforded the opportunity to acquire an asset as part of the division) the issue of valuation 
arises. 

Establishing the value of the relevant assets is, in such circumstances, an essential step in 
establishing just what monetary adjustments may need to be made. 

In the absence of statutory guidance Courts have arrived at relevant values in a manner 
analogous to the valuation of assets for other purposes.   

However, the overall purpose of having various assets valued is not necessarily to achieve, to 
a degree of scientific certainty, the value of a given asset (which might vary depending on the 
circumstances in which, and the purpose for which, the valuation is being sought) but “to 
produce in a global sense a fair estimation of the work of the [relationship] property so that 
its subsequent division will be achieved in a way which will be just as between the husband 
and the wife”9. 

                                                
7 Amongst the interesting academic material available on this topic is an analysis of the 2004 NZ Living 
Standards Survey by John Jensen et al (2007) Social Policy Journal of New Zealand 110. 
8 The suggestion that "justice in a matrimonial context is much more complex than is commonly appreciated" 
(Carter v Carter (2001) NZFLR 180) opens up further, tantalising possibilities for discussion beyond the scope 
of this paper.   
9 Reid v Reid (1980) 2 NZLR 270. 
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This broad statement of principle reinforces the need to focus not so much on the valuation 
itself but upon the justness of the division of property as between individuals whose 
relationship was not essentially commercial in nature and whose entitlements are not 
governed by economic models but by a statutory exhortation to achieve justice10. 

Value Defined  

Valuation allows the worth of an item to be expressed in monetary terms.  Whilst the word 
'value' is used throughout the Act, there is no accompanying definition.   

The formulation long adopted, and applied, by the Courts in New Zealand is that of the 
willing seller/willing buyer.  This derives primarily from Hatrick v CIR11 (not a matrimonial 
case) which was then applied in Haldane v Haldane12 and is said to be rooted firmly in 
practicalities (“not to be overlaid by philosophical niceties”).  The exercise is a hypothetical 
one and may involve certain assumptions which do not accord with the particular facts of the 
case13. 

The ultimate question is: what sum would a hypothetical third party be prepared to pay for 
the interest of the owner/spouse assuming that there were no restrictions on that third party’s 
taking over all the benefits presently available to the owner-spouse.  The assumption is that 
the hypothetical third party purchaser is knowledgeable, willing but not anxious, and acting 
in a wise and prudent fashion. 

Importantly, however, in the relationship property context, the owner spouse must always to 
be included as a “hypothetical buyer”.  That means that the value to be attributed is not 
limited to the sum for which the asset could be immediately realised.  Non-commercial 
factors which might confound an orthodox valuation are introduced.  The value of retention 
by one or other party (as opposed to immediate realisation) is not to be disregarded. 

Relationship property valuations per se are based on the notion of 'fair value', which the 
Court of Appeal in 1996 defined as follows: 

 "Fair value is based on the desire to be equitable to both parties.  This recognises that 
as the transaction is not on the open market, the buyer has not been able to look 
around for the lowest price, nor has the seller been able to hold out for the highest 
price.  Fair value recognises what the seller gives up in value and what the buyer 
acquires through the transaction".14 

It is the last sentence which is crucial.   

In many cases under the Act one party will retain an asset and the other will relinquish an 
interest in it.  The fair value for such a transfer must thus be determined based on the parties' 
respective positions such that the valuation result is fair and just having regard to those 

                                                
10 Although the provisions of Section 11 and Section 13 with their emphasis on equal sharing plainly act as a 
restraint on the scope to develop the concept of “a just division”.  See Garty v Garty (1997) NZFLR 501 for an 
analysis of the approach to be adopted.   
11 (1963) NZLR 641. 
12 (1981) 1 NZLR 554. 
13 Holt v Holt (1987) 1 NZLR 85. 
14 James Davern v James Davern Ltd & Anor CA47/96, 24 April 1996 at [6]. 
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positions, with no gain or loss arising to either party from the valuation of that asset, a stance 
which is consistent with the overarching requirements of the Act.   

The Context of Value  

Valuation can never simply be an exercise in mathematics.  No two situations are the same.  
Overlaying a background of ever changing economic and social conditions and the task of the 
valuer becomes one of fine judgment and assessment.   

The Matrix of Valuation  

The valuer of an asset is looking at just one part of the much wider collection of issues.  
Whatever value may be attributed to an item of property will be just one part of the mix of 
information which the Court must consider in reaching a view as to the justness of the overall 
outcome.   

What is being Valued 

Valuation issues arise in two contexts under the Act – the valuation of "property" (which can 
be as tangible as a piece of land or less tangible, such as business goodwill) and the 
calculation of compensatory adjustments by virtue of the provisions of the Act (eg s.15 or 
s.18B).   

The former is, generally, addressed by "valuation evidence" adduced in the form of expert 
opinion testimony.  The latter is the product of the exercise of the Court's discretion informed 
by the evidence but subject to the broad dictates of justice.15   

Debates, or disputes, as to the existence and/or characteristics of assets (the identification and 
classification issues) frequently obscure, or become confused with, issues of valuation.  For 
example, in a business valuation the distinction between “personal goodwill” (generally 
viewed as of no value in a relationship property sense) and “business goodwill” (generally 
regarded as integral to the value of the business) is really a distinction which goes to the 
characteristics of the property to be valued rather than the value itself.16 

Only when the characteristics of the property in question have been clearly delineated is it 
possible to address the issue of valuation of that asset. 

Valuation of many common assets is a relatively routine exercise if, at times, somewhat less 
than precise.  Household chattels and family cars are seldom of great value in the overall 
context of the relationship property to be divided and resort to the appraisals of second-hand 
dealers or car dealers coupled with a relatively robust analysis by the Court serves the 
statutory purpose (although, in a theoretical sense, there is no reason why these assets should 
be valued with any less rigour than any other asset). 

The valuation of real estate (most usually the family home) poses its own difficulties in 
rapidly changing markets and where an option to acquire the property is being considered.17 
Moreover the typical model of valuation of real estate relies on a combination of size (floor 

                                                
15 For example, both s.15 and s.18B enjoin the Court to award compensation "if it considers it just".  This, it is 
submitted, goes not only to the issue of whether there should be an award but also the quantum of that award.   
16 See, for example, Thompson v Thompson (2015) NZFR 150.  
17 See GFM v JAM (2013) NZCA 660; see also Scott v Williams (2016) NZCA 356. 
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and land area) and market evidence (by definition historic with exact comparisons never easy 
to come by). 

More complex are valuations of business enterprises (be they farms, partnerships, 
professional practices or shareholdings in private companies). 

M v B 18 is a salutory case in point.  The husband was an equity partner in a thriving 
Auckland law practice.  It was accepted that his interest in that firm was relationship property 
and that it should be valued in terms of the model outlined in Z v Z (No. 2) 19.  The 
fundamental dispute centred around the calculation derived from that approach.  Two highly 
experienced and esteemed valuers were retained by the respective parties.  For the husband it 
was contended that the correct answer was $182,000; for the wife a figure of $1.341m was 
propounded20.  The disparity between the parties caused the Court of Appeal to revisit, and 
reiterate the essence of, the model adopted by each party from Z v Z (No. 2).  The guidance 
provided in that judgment had, it seemed, become adopted as a template with a cautionary 
predicatory phrase “as is often the case in other fields, valuations may be made by more than 
one method to verify the outcome" having been apparently overlooked.  Whatever approach is 
adopted, counselled the Court of Appeal, must include clear and ambiguous reality checks. 

“Justice between the parties will not be achieved in circumstances in which 
formulaic approaches lead to outcomes which are manifestly 
unsustainable”.21 

The difficulty with this statement of principle is what does it exactly mean?  Probably no 
more, and no less, than a reminder that the Court needs to keep its eye focussed not on issues 
of valuation as an empirical exercise but on the statutorily prescribed "just" outcome.   

The emphasis on seeking to achieve justice can result in the unedifying spectacle of Court's 
endeavouring to wrestle with the arithmetic22.   

A recent Family Court case23 left a Family Court Judge struggling through competing share 
valuations of a once thriving business adversely affected by the Canterbury earthquake. What 
had been valued at $1,310,000 prior to the earthquake (a figure adopted by the parties for the 
purpose of concluding an agreement pursuant to s.21A of the Act24) was now valued at nil 
(for the husband) and $680,000 (for the wife).  The evidence was heard over four days, most 
of which appears to have focussed on the expert evidence.  The experts had conferred but 
could not resolve their differences.  Two areas of dispute emerged: the methodologies of 
valuation employed by the competing experts and the validity of the underlying assumptions 
each valuer had made.  In the context of the case (seeking to set aside the agreement on the 
grounds of "serious injustice") it was sufficient for the Family Court Judge to simply 
                                                
18 [2006] 3 NZLR 660; [2006] NZFLR 641. 
19 (1997) 2 NZLR 258. 
20 By the time this matter reached the Court of Appeal the wife’s lawyer was contending for a figure of $2.6m 
which the Court of Appeal found a difficult calculation to accept if the simple but pragmatic question was 
asked:  is that the sum which the man and his wife would have paid in order to acquire the interest in the firm.  
The exercise on which both parties engaged was described as “undignified” leading to a conclusion (at least on 
the calculations promoted by the wife) lacking “economic reality” and amounting to a loss of perspective (“the 
possibilities of Z v Z (No. 2) became an end in themselves)”. 
21 M v B [2006] 3 NZLR 660. 
22 Clark (supra n.4), Callaghan (supra n.4), M v B [2006] 3 NZLR 660.   
23 Tennison v Tennison (2014) NZFC 5335. 
24 And, incidentally, propounded by the valuer who ultimately advised the husband in the hearing.  
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conclude that (on either analysis) there had been a substantial reduction in value of the 
shareholding.  Beyond that the Family Court Judge would not (and felt he could not) go, 
commenting: 

 "I accept that the valuation of the shares is essentially a speculative issue". 

That speculation was thus reserved for another day.  No one reading the decision, including 
the parties, will be any clearer as to what the answer may be.   

A more prosaic example, exhibiting a robust approach to a potentially complex issue, is 
Rivers v Rivers 25.  At issue was valuation of the husband's interest in an employment related 
superannuation scheme.  The husband had joined the scheme many years prior to the 
marriage (17.6 years of his membership of 26.31 years pre-dated the marriage).  Section 
8(1)(i) of the Act operated so that only the proportion of the scheme attributable to the 
marriage was relationship property.  The husband sought a simple pro-rata method of 
valuation; the wife favoured a more complex dual valuation method which would bring into 
account significant salary increases during the relevant period (and thus a higher level of 
contributions made by the husband during the marriage).  A third possibility ("the price paid" 
method) was also noted.  The two experts accepted that each of the possible methodologies 
"had its difficulties" and that there was no necessarily "right" answer.  The Court opted for 
the "simplicity" and "transparency" of the pro-rated method.  In doing so there is more than a 
hint that as a pure exercise in valuation the outcome may have been different.  However, the 
exercise was always to be overlaid by the need to achieve a fair outcome.   

When to Value 

The shifting sands of “value” attributable to any specific asset and the inevitable (and 
variable) delays between parties separating and an achievement of a just division of 
relationship property26 requires some certainty about the “date of valuation”.   

As a general proposition where values can be attributed to property with confidence they are 
to be contemporary values at the hearing date.  In Section 2G the Act provides the foundation 
principle (the value of any property to which an application under this Act relates is to be 
determined as at the date of hearing of that application by the Court at first instance) but 
offers some flexibility to settle upon another date “in its discretion”27. 

A simple, and obvious, example is valuing a car retained by one party after separation to 
acknowledge its character as a depreciating asset.28  The onus is on the party seeking 
departure from a "hearing date" valuation to demonstrate why justice would be best served in 
that fashion.   

Post-separation events affecting value may be better addressed by resort to s.18B of the Act.29  
Adjusting the "date of valuation" for the purpose of delivering broad justice to a party who 
would otherwise be disappointed by a hearing date valuation is no longer the only route to a 
just outcome30.  Yet it does remain a weapon in the Court's arsenal in appropriate cases.   

                                                
25 (2005) NZFLR 372. 
26 Notwithstanding Section 1N(d) encouraging a speedy resolution. 
27 Burgess v Beaven (2012) NZSC 71. 
28 Wareing v Wareing (unreported) FC Christchurch, FAM 2003-009-3112, 17/6/05, Somerville FCJ.  
29 Bullians v Bullians (unreported) HC Hamilton, CIV 2005-419-1283, 7/12/05, Heath J. 
30 Walker v Walker (2007) 2 NZLR 261. 
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Evidence of Value:  The Expert Witness 

As the preamble to the US Declaration of Independence would have it some truths are self-
evident.  Some, however, require to be proved by evidence.   

Reliance on expert opinion evidence has been described as the process by which the Court, as 
fact-finder, receives sufficient information to enable it to properly perform its role.31   

In relationship property matters resort to an expert to establish the value of an asset, or some 
property (as defined in s.2 of the Act) is commonplace and inevitable.   

Invariably the value of an unrealised asset will be a matter of opinion and the Court will need 
to obtain, and rely upon, expert testimony in that regard. 

“No one will deny that the law should in some way effectively use expert 
knowledge whenever it will aid in settling disputes.  The only question is how 
to do it best.”32  

Less flatteringly some say that expert evidence “occupies the grey space between fact 
evidence and judicial interpretation”.33 

The evidential foundation for the adducing of expert testimony is to be found in the Evidence 
Act 2006. 

Section 12A Family Courts Act 1980 provides that, in proceedings under the Act, the 
provisions of the Evidence Act 2006 apply but with the proviso that the Court hearing the 
proceeding may receive any evidence, whether or not admissible under the Evidence Act 
2006, that the Court considers may assist it to determine the proceeding.   

The starting point is Section 23 Evidence Act 2006 which provides: 

"23 Opinion rule 

A statement of an opinion is not admissible in a proceeding, except as 
provided by section 24 or 25." 

Following from that Section 25(1) Evidence Act 2006 provides: 

"25 Admissibility of expert opinion evidence 

(1)  An opinion by an expert that is part of expert evidence offered in a proceeding 
is admissible if the fact-finder is likely to obtain substantial help from the 
opinion in understanding other evidence in the proceeding or in ascertaining 
any fact that is of consequence to the determination of the proceeding. 

…" 

                                                
31 RA v R (2010) NZCA 57. 
32 Judge Learned Hand, US Supreme Court -1900. 
33 The Recent Evolution of Expert Evidence in Selected Common Law Jurisdictions Around the World: a paper 
by Erik Arnold and Errol Soriano prepared for the Canadian Institute of Chartered Business Valuators (2014). 
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Expert opinion is the most significant, and frequently utilised, exception to the exclusionary 
rule against admitting opinion evidence.   

The Expert Witness 

Experts are an expensive commodity and also not easy to identify.  Their enquiries frequently 
are time consuming and do not favour a speedy resolution of matters. 

The role of the expert witness has been the subject of exhaustive analysis by the Courts both 
in New Zealand and elsewhere. A full review of that material is not called for here.  
Highlighting key issues will suffice.   

First, and foremost, expert testimony (like all other evidence) must be given only appropriate 
weight: 

 "It must be as influential in the overall decision-making process as it deserves: no 
more, no less".  34 

Two fundamental issues immediately arise.   

The value of expert testimony is a function, both of the capability of the expert and of the 
capability of the Court to assess (make sense of) and synthesise the testimony in the context 
of its overall decision-making role.   

Secondly, it is well understood that it is the duty of experts to assist the Court, such duty 
overriding any obligation to a party.35   

The conduct of experts in proceedings under the Act is governed by s.26 Evidence Act 2006 
which states: 

"26 Conduct of experts in civil proceedings 

(1)  In a civil proceeding, experts are to conduct themselves in preparing and 
giving expert evidence in accordance with the applicable rules of court 
relating to the conduct of experts. 

(2)  The expert evidence of an expert who has not complied with rules of court of 
the kind specified in subsection (1) may be given only with the permission of 
the Judge." 

No more needs to be said on the point.   

Expert witnesses must be properly qualified as is made clear by the definition of both 
"expert" and "expert evidence".36  "Expert" is defined as "a person who has specialised 
knowledge or skill based on training, study or experience" and "expert evidence" is defined 
as "the evidence of an expert based on the specialised knowledge or skill of that expert and 
includes evidence given in the form of an application".   

                                                
34 E. Bell (infra) fn 50. 
35 See Schedule 4, HCR, Code of Conduct for Expert Witnesses.  
36 S.4 Evidence Act 2006. 
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Experts with special skill or knowledge beyond what is commonly known in the community 
are often able to draw inferences and reach conclusions from the available evidence that may 
not otherwise be apparent to the Court.   

Put simply, the function of an expert witness is to: 

"Educate or inform the Court about the relevant aspects of the witness’s speciality to 
enable the Court itself to assess the evidence which, without that tuition, the Court 
would be unable to do."37 

Expert evidence presented to the Court should at all times: 

 "be, and should be seen to be, the independent product of the expert, uninfluenced as 
to form or content by the exigencies of litigation".38 

Pure independence, however, is difficult to attain and maintain.39   

There is also the need, particularly in a relatively small community such as New Zealand to 
avoid the potential for “reputation” or "experience" to be seen as a substitute for genuine 
“expertise”.  A lawyer, although no doubt better versed in matters legal than the average 
citizen, is not ipso facto a legal expert.  An accountant familiar with the well-known and 
widely disseminated principles of business valuation is not, automatically, an expert in such 
matters.40   

The Court must at all times guard against being in thrall to the siren song of expertise.  The 
integrity of the mathematics and the methodology is key.41  The salutary experience in the 
UK of Professor Roy Meadow, once lauded for his work in the area of infant mortality, in 
having his evidence discredited (and subsequently being subjected to severe professional 
disciplinary sanction) is testament to the need to ensure that expert evidence is, indeed, 
reliable and trustworthy.42   

Opinions outside the strict boundaries of the witness's acknowledged expertise (sometimes 
little more than the expert's own inference from the facts) have a tendency to invest those 
opinions with a spurious appearance of authority.43  It is not unknown for experts to 
embellish their evidence with impermissible opinions44 or, indeed, to cover outright advocacy 
with a cloak of expertise.     

                                                
37 Justice Chesterman RFD "The Accountant Expert Witness" a paper delivered to the Institute of Chartered 
Accountants conference, March 2000. 
38 Whitehouse v Jordan (1981) 1 WLR 246. 
39 Nor is lack of independence, of itself, a basis for excluding evidence: Lisiate v R (2013) NZCA 129. A lack of 
independence is a matter which goes to the weight to be placed on the evidence rather than a basis for exclusion: 
CIR v BNZ Investments Ltd (2009) NZCA 47. 
40 Many disciplines have their own standards or codes of conduct with which those purporting to exercise 
expertise are required to comply (eg accountants are currently required to comply with the standards of 
Advisory Engagement Standard Number 2: Independent Business Valuation Engagements (AES-2). 
41 The fact that "valuation" is an ever evolving area in terms of methodology and understanding should not be 
overlooked.   
42 General Medical Council v Meadow (2006) EWCA Civ 1390. 
43 HG v The Queen (1999) HCA 2. 
44 In Creighton v Creighton unreported, HC Auckland, CIV 2003-404-6892, 10/9/04, an accountant was 
chastised for expressing the view that an asset under consideration was not relationship property.   
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The touchstone is the test of "substantial helpfulness".45  Expert opinion evidence is 
admissible if the Court is likely to obtain substantial help from the opinion in understanding 
other evidence in the proceeding or in ascertaining any fact that is of consequence to the 
determination of the proceeding.46  In the relationship property context valuation evidence 
will readily come under that rubric.   

It is not just the question of admissibility of expert evidence to which the Court must turn its 
mind but also the question of weight.  And the weight to be given any evidence (expert or 
otherwise) is necessarily to be calculated in the context of the entire issue for determination, 
in cases under the Act the assessment of a "just division".  At no point does the Court 
subjugate its role to adjudicate on an issue to the expert.  Expert evidence unchallenged either 
by cross-examination or counter-opinion will inevitably carry considerable weight but need 
not necessarily be accepted by the Court.  Where challenges are mounted it is the Court's 
function to carefully scrutinise such matters as the qualifications and credibility of the 
expert(s), the reasons for expert opinion expressed and the facts upon which such opinions 
are based.47  The question, however, is to what extent a Judge (particularly a Family Court 
Judge frequently over burdened by the sheer volume of the caseload of a primary Court of 
jurisdiction) is equipped to undertake that task.   

Difficulties inherent in expert evidence called by one party or the other (and there is no 
reason why Court-appointed experts would not be susceptible to the same difficulties) are 
well known.48   

In an extra-judicial paper by Hon Justice HD Sperling's "Expert Evidence: The Problem of 
Bias and Other Things"49 he commented, amongst other things, that: 

 "An appearance of objectivity is a marketable alternative.  Cross-examination or 
contrary evidence may unmask dissemblance or may not.  A judge is ill-equipped to 
diagnose bias in an expert witness" 

and, further,  

"Judges are interested in valid fact-finding so on as the adversarial system continues 
unremittingly, however, the interests of litigants in presenting expert evidence that 
may win the case will prevail over the interests of judges is obtaining objective 
assistance on technical issues as a basis for valid fact-finding". 

A paper by Evan Bell50 illuminates the difficulties faced by Courts in discharging their 
responsibility to weigh expert evidence and determine its probative value.  Noting that "the 
evidence of experts has proliferated in modern litigation" and that it is often determinative of 
one or more central issues in a case Bell highlights (under thirteen headings) the hazards of 
dealing with expert testimony.  These include the need to consider expert evidence in the 
                                                
45 The review by the Law Commission of the merits of this test warrants consideration.   
46 NZ Courts dealing with the admissibility of expert evidence have endorsed the non-exhaustive guidelines for 
assessing the reliability of such evidence contained in the US Supreme Court case of Doubert v Merrell Dow 
509 US 579 (1993) although it is to be noted that these guidelines are primarily related to the reliability of 
scientific evidence and do not readily translate to an assessment of valuation evidence.   
47 Crichton v Crichton (1991) 8 FRNZ 37. 
48 For example the phenomenon of unconscious bias – see Muller v Steamship Co Pty Ltd v Overseas Tankship 
(UK) Ltd (1963) NSWR 737. 
49 (2000) 4 Judicial Review 429. 
50 Judicial Assessment of Expert Evidence (2010) Judicial Studies Institute Journal 55. 
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context of all other evidence, the need (and ability) to assess the quality of the expert's 
reasoning and the objectivity and expertise of the expert.  To this litany should, perhaps, be 
added the need to remain alive and alert to the evolution of economic theory which could 
render traditional valuation approaches open to re-consideration.  In the context of this paper 
(and the question it is addressing) warning bells sound.  Prescriptive rules may smooth out 
some of the bumps in the litigation road but possibly at the cost of overlooking the inherent 
difficulties which can, and frequently do, attach to the presentation of expert testimony.   

The role of the expert witness has been the subject of some evaluation in both Australia and 
the United Kingdom with the intention of greasing the wheels of justice or, more precisely, to 
improve access to justice and reduce the cost of litigation.   

These reviews identified, as common issues: 

• The potential for partisanship and lack of objectivity (illuminating the well-
recognised tension between the objective, informative role of the expert and the 
adversarial nature of litigation). 

• Experts exceeding their area of expertise. 

• Lack of clarity in the evidence (serving to confound rather than to clarify). 

• Costs and delay. 

In the United Kingdom the 1996 Woolf Report51 recommended: 

• Single experts (appointed jointly by the parties, or by Court) should be used where 
there is a substantially established area of knowledge.  

• The parties or the Court should provide reasons when appointment of a single expert 
is not appropriate.  

• Experts appointed by parties should produce a single report for the court indicating 
areas of disagreement at issue.   

• All written and oral instructions should be annexed to the expert's report.   

• The court should have the power to order an expert to conduct an examination and 
report on a particular issue, to be submitted to the court.   

• If the court directs a meeting of experts, this should be held in private.  

• Training courses should be provided for experts to ensure they are aware that their 
primary duty is to the court.   
  

This led to the implementation of new rules of civil procedure in the UK which, in simple 
terms provide: 

                                                
51 Access to Justice report 1996. 
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• The court has a duty to restrict expert evidence to what is 'reasonably required' to 
resolve proceedings.   

• Experts have a duty to assist the court, which overrides any duty to the person/party 
from whom instructions are received.  

• No party may call an expert or use expert evidence without permission from the court.   

• The court can direct that evidence is given by a single expert, or by an expert jointly 
selected and instructed by the parties, or by the court and instructed jointly by both 
parties.  Directions for single experts precludes the parties from calling their own 
expert witnesses; 

• The court may direct a private discussion between experts to identify issues and to 
reach agreement where possible.  

• An assessor may be appointed to assist the court in any matter in which they have skill 
or experience.   

• Expert evidence must be provided in written form, unless otherwise directed by the 
court.   

• An expert's report must acknowledge the duty owed to the court and note all 
instructions provided to him/her (instructions are not privileged but limits apply to 
disclosure).   

• A party may put written questions to the single expert or expert instructed by the other 
party, but only for the purposes of clarification (unless the court or other party agrees 
to other questions). 

• An expert may ask the court for directions to assist them in their function. 

• The court can direct that a party must provide information not reasonably available to 
the other party.  

• Where a party has disclosed an expert's report, any party may use that report as 
evidence.  

• A party who fails to disclose an expert's report may not use that report at trial.   

This was supplemented by Practice Direction 35 (annexed).    

A discussion paper generated by the Family Court of Australia in 2002 addressed the same 
issues and made 24 recommendations more or less along the same lines. 

Experts  

Code of Conduct  

Although (somewhat surprisingly) it is neither part of the District Court Rules nor the Family 
Court Rules, the Code of Conduct for Expert Witnesses contained in Schedule 4 of the High 
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Court Rules (annexed) has been universally adopted in the Family Court.  All expert 
witnesses are expected to comply with that Code and to certify that they have done so.   

Practice and Procedure  

Both the High Court Rules and the District Court Rules52 give procedural guidance to the 
calling and management of expert evidence.  Of particular note is the ability of the Court53 to 
appoint, on its own initiative, an independent expert to inquire into and report on any 
question of fact or opinion (not involving questions of law or construction).   

Of some practical import is the Court's authority to direct a conference of expert witnesses54 
and even to appoint, with the consent of the parties, an independent expert to convene and 
conduct such a conference.55  Such conferences are protected as being without prejudice 
unless otherwise agreed by the parties.56  It may be that this provision (essentially a form of 
mediation between experts) could be given more teeth to greater assist the Court.  

These Court rules, in practice, provide experts with a wide role in the Court process.  

The abolition of any vestige of "trial by ambush" ensures that valuation evidence is provided 
to the Court (and exchanged by the parties) in written form.  Case management should ensure 
timely exchange of this information and can (and should) prescribe a process on a case-by-
case basis by which values endeavour to refine their differences to ensure that the Court is 
troubled only by those matters where there is genuine controversy.  Case management is an 
aid to effectiveness and not an end in itself (a servant, not a master).  Unduly prescriptive 
rules may in fact impede rather than enhance the process of achieving a just result.  For 
example, experts are routinely encouraged to confer and provide a joint statement outlining 
areas of agreement and disagreement (and the reasons).57   
 
One, rather inelegantly described, method dealing with differing experts which has evolved is 
the process of "hot tubbing".58  In essence this involves experts giving evidence at the same 
time and in each other's presence.  The experts are sworn in together, and sit in front of the 
judge, who puts the same questions and challenges to each expert in turn, effectively acting 
as 'chair' of a debate between the experts, with the experts also, if permitted by the judge, able 
to put questions to each other.59 
 
The objective of a ‘hot tub’ is to put the two experts on an equal footing and to allow the 
court to concentrate on the real issues between them, with the experts discussing their 
differences in professional opinion in real time.  There is said to be a significant reduction in 
court time by avoiding separate cross examination of each expert, and an increased likelihood 
that weak or flawed expert evidence will be revealed.  
 

                                                
52 HCR 9.36-9.46; DCR 9.27-9.37. 
53 HCR 9.36; DCR 9.27. 
54 HCR 9.44; DCR 9.35. 
55 HCR 9.44(3); DCR 9.35(3). 
56 HCR 9.44(6); DCR 9.35(6). 
57 HCR 9.44; DCR 3.68.2. 
58 This process is available under HCR 9.46. 
59 For a full description of the process see Commerce Commission v Cards NZ Ltd (No.2) (unreported) HC 
Auckland, CIV 2006-485-2353, 27 July 2009. 
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However, the process has its weaknesses.  Experts who are more confident and assertive can 
dominate the exchange and have a greater impact than would otherwise be the case based on 
their expert evidence.  In addition, hot tubbing requires that the judge has the time to prepare 
for, and accept, a more involved role in the proceedings.   

Section 38 of the Act permits the Court to appoint someone: 

 "..to make an inquiry into the matters of fact in issue between the parties and to report 
to the Court".  

In practice (and without doing undue violence to the strict wording of the section) this, 
arguably underused, provision provides a means of regulating and managing the process of 
obtaining valuation evidence.60   

Restrictions on the filing of expert evidence are in place in some jurisdictions.  Under Part 35 
of the Civil Procedure Rules 1998 (UK) there is a prohibition on the calling of an expert or 
the filing of an expert's report without the Court's permission.  Seeking permission requires 
identification of the expert and, more especially, the field in which the expert evidence is 
required and the issues the expert will be seeking to address.  Given the fundamental 
importance of valuation to the division of relationship property under the Act it is doubtful 
that such a restriction would be of any utility.  Indeed it is more often than not the lament of 
Judges in this field that they are being asked to adjudicate in the absence of reliable and 
expert evidence.   

It is doubtful if restrictions on questioning experts (ie limiting questions to those posed in 
writing prior to trial or placing time restrictions on cross-examination) will effectively serve 
the purposes of justice.  The Court's ability to regulate its own procedure is well established 
(in the Family Court its ability to do so is clearly stated in McMenamin v A-G61).  Nothing 
more is needed.   

In some jurisdictions62 explicit provision is made in the rules of civil procedure for the 
appointment of a "joint single expert".63  The perceived advantages are to overcome 
prohibitive delays and costs and to ensure "independence".  Whilst the specific rules may 
vary the overall aim is the same.  Unfortunately, the practice seems, on occasion, to fall far 
short of the perception.  That should not preclude provision being made for a joint single 
expert in the rules for appropriate cases.    

Perhaps the first point to note is that the existence of differing opinions is not, of itself, a bad 
thing.  It is inherent in the concept of an "opinion" that there may be differing views for valid 
reasons.  By permitting ventilation of differing views the Court may, in fact, be better 
informed and able to fulfil its function.   

Secondly (and inevitably) parties will frequently retain "shadow experts" to assist in 
understanding and, perhaps, challenging any report from the "joint expert".  Accordingly the 
envisaged cost saving disappears.   

                                                
60 See Lavas v Taliano (unreported) HC Auckland, CIV 2008-404-5609, 31/3/2009, Wylie J; Cleland v Dixon 
(unreported) HC Hamilton, CIV 2006-419-571, 21/7/06, Williams J; JCB v RFM (2012) NZFC 7767; DSA v 
JRT (2012) NZFC 7836.  
61 (1985) 2 NZLR 274. 
62 Australia and the UK are examples – in Queensland joint experts are mandatory. 
63 S.38 of the Act could effectively be used to the same end.   
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Thirdly, the value of a report for a joint single expert may be dependent on the quality of the 
agreed brief (itself likely to be a product of discussion between the commissioning lawyers 
and, on occasion, compromise).  Simple issues, such as whether the valuation is to be based 
on "market value" or "fair value" can have a significant impact on outcomes.  Judicial 
oversight of the terms of the brief may, in fact, add to (not diminish) delays.   

The solution may lie in a more accurate assessment of situations in which a joint single expert 
is likely to achieve the stated goals.  There are situations where the required expertise is in a 
substantially established area of knowledge and where it is not necessary for a Court to 
sample a range of opinions.64   

The appointment of a joint single expert is more likely to be useful in what might loosely be 
called "low stakes" litigation.  Identifying or classifying such cases is a matter of case 
management.   

Absence of Evidence 

There is clear authority for the proposition that where the information to enable a valuation to 
be arrived at before the Court is scant, the Court may be prepared to make assumptions to fill 
the gap.65   

Moreover, where a party peculiarly placed to provide evidence as to value fails to do so then 
that party must expect assumptions to be made against that party's interests (Armory v 
Delamirie66). 

Applying such principles can however leave a Court in very deep water.  In Johnson v 
Johnson67 Winkelman J declined to apply the principles to the detriment of the recalcitrant 
husband but, instead, used s.38 of the Act to appoint an accountant to provide an expert 
opinion as to the value of the company.  To have done otherwise, the Judge concluded, might 
have produced an unjust outcome.   

Is Establishing a Value an Exercise of Discretion? 

The nature of the appellate jurisdiction in the Family Law context has been the subject of much 
discussion and debate.  It is relevant in this context because it sheds light on the nature of a 
valuation in the relationship property context.   

It is well established that an appeal against the exercise of statutory discretion is governed by 
the principles laid down in May v May 68.  To succeed the Appellant must show that the Judge 
acted on a wrong principle; or that the Judge failed to take into account some relevant matter; 
or that the Judge took account of some irrelevant matter; or that the Judge was "plainly wrong".  
The fact that another Judge faced with the same evidence may have arrived at a different 
conclusion will not be sufficient to successfully mount an Appeal.  A general Appeal, as 
opposed to an Appeal from a statutory discretion, entitles the Appellant to a rehearing and a 

                                                
64 See Woolf report (supra).  
65 Bell v Bell (1981) 4 MPC 7. 
66 (1722) 93 ER 664. 
67 (unreported) HC Auckland, CIV 2003-404-7204, 29/9/04. 
68 (1982) 1 NZFLR 165, endorsed in Blackstone v Blackstone (2008) 19 PRNZ 40. 
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judgment in accordance with the opinion of the Appellate Court even where the decision is one 
which entails an assessment of fact and degree and entails a value judgment or evaluation.69   

So what, precisely, is the nature of a finding attributing a value to a particular asset?  Following 
Reid v Reid 70 the answer seems to be that such a finding is largely one of an exercise of 
discretion. 

“Accordingly this Court will not readily interfere with findings made in the Court 
below in the broad areas of valuation of property including, as those findings must 
do, an element of discretion in deciding whether one rather than another method of 
valuation should be adopted.” 71 

Put another way the value of property (such as the value of a partnership interest or shares in a 
private company) will always be a “jury issue” and not a rigid arithmetic calculation.  The 
approach adopted must be tailored not only to the size and nature of the asset in question 
(valuing in interest in a Big 5 law partnership may require a different approach to the valuation 
of a Taihape, 2 person law partnership) but also, crucially, to the need to arrive at a figure that 
is fair and reasonable for both parties. 

If the flexibility which the Act appears to encourage in areas of valuation (considered in light 
of the overriding principles of the Act) is to be retained and maintained then this approach must 
surely be correct. 

Notwithstanding assertions that the concept of a “burden of proof” sits uneasily in a relationship 
property context 72 the production of evidence (and challenges to evidence relied upon by the 
other party) must remain a key ingredient. 

In the absence of cogent evidence a robust approach to the valuation of assets may be required.  
Will that approach be enhanced by imposing "rules of valuation"?  We suspect not.   

Sale as the Ultimate Arbiter 

In Scott v Williams73 the parties were at loggerheads about (inter alia) two adjoining Remuera 
properties (one containing the former family home; the other a bare section).  The husband 
sought sale and division of the proceeds; the wife sought to retain the properties.  Competing 
valuations were produced with the Family Court Judge preferring one particular valuation and 
vesting the properties in the wife at that preferred valuation.  In the High Court Justice Faire 
(on appeal) disagreed.  He framed the appeal as one against a discretion not to order sale of the 
property.  In his view the best way to value the properties was to order sale (noting that all of 
the experts concurred that it was best to test the market rather than to rely on what were 
essentially estimates of value).  This was in the context of a rapidly rising Auckland property 
market.  The wife took the issue to the Court of Appeal but failed to persuade that Court to 
revisit the High Court’s approach. 

                                                
69 Austin Nichols and Co Ltd v Stitching Lodestar (2008) 2 NZLR 141. 
70 (1980) 2 NZLR 270. 
71 See also Clark v Clark  (1987) 4 NZFLR 595. 
72 M v B [2006] 3 NZLR 660; [2006] NZFLR 641. 
73 (2016) NZCA 356.  
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In Carter v Carter74 the Court was confronted with an actual market transaction as well as a 
hypothetical valuation exercise in respect of some company shares in a used car business.75  It 
was contended, by the husband, that the sale (to a business colleague) was "aberrant" and made 
for "internal reasons".  The sale price, he said, did not thus reflect the true value and was 
artificially high.  Despite "a real sense of unease" at the sale price (and noting that "a  Court 
does not leave behind its common sense" when reviewing such evidence) the Court could not 
ignore that it reflected a market transaction by men well versed in the industry and concluded 
(without entirely excluding the possibility) that it would be a very unusual case in which an 
actual market transaction would be supplanted by a hypothetical exercise providing a different 
outcome.   

Adjustments after Equal Division 

As foreshadowed earlier in this paper the Act also provides for adjustments for what might 
loosely (in this context) be called post-separation events. 

Section 18B/18C 

Compensation is available for a party who has made a post-separation contribution76 or for a 
party whose entitlements have been diminished by the post-separation dissipation of 
relationship property77.  Such compensation is discretionary ("if the Court considers it just" is 
the wording in s.18B) and the Court is clearly not constrained by valuation principles in 
making the necessary adjustment.  This is particularly illustrated by the provisions of Section 
18B; the term “contribution” is directly related to the definition to be found in Section 18 
which firmly states that there is no presumption that contribution of a monetary nature is of 
greater value than a contribution of a non-monetary nature.78  The word “value” is placed 
squarely in this section.  But the provision, in rejecting the presumption that a monetary 
contribution is of greater value than a non-monetary contribution, begs the question of just 
how one does value a non-monetary contribution (let alone how that is to be weighed in the 
balance).  Evidence of the fact of contribution or dissipation, as the case may be is for the 
parties to adduce.  It is to the measure of any compensation that the Court will then turn its 
mind.  The true measure, of course, is the justness of the outcome.  There will be limits on the 
assistance that can be provided by valuation evidence in this area.   

A classic claim for compensation for a post-separation contribution will arise where one party 
has, in the post separation period, reduced the loan secured against the family home by way 
of a mortgage.  The reduction of the loan can be readily measured and the payer can generally 
expect to be recompensed in full (although such repayment is not prescribed by the Act 
which only speaks of compensation in broad, discretionary terms).  Claims to be 
compensated for "occupation rent" (where one party continues to occupy the home to the 
exclusion of the other who thus loses not only the benefit of the accommodation but also 
access to their share of the capital) are also common.  Where such claims are accepted a 
standard formula along the following lines is generally adopted (multiplied by the weeks of 
occupation).79 
                                                
74 (2001) NZFLR 180. 
75 Resolution of the differences between the valuers on their hypothetical calculations was readily achievable 
and indeed by way of judicial postscript the Court completed that exercise at para [69]. 
76 Section 18B. 
77 Section 18C. 
78 Section 18(2). 
79 See Butcher v Haack (2012) NZHC 2991. 
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A - B = C divided by 2 

(market rental)  (outgoings paid)  (adjustment)  

But the mere fact of the making of such a contribution will not, of itself, justify an award 
under s.18B.  The Court must also be satisfied that it is "just in all the circumstances" that 
such an Order be made.80  Thus in some cases an allowance for a "settling down" period is 
made.81  Alternatively a calculation based on an award of interest on the non-occupying 
parties capital can be employed.82   

The results can be very different and the course to be adopted is essentially a matter of 
judicial discretion.83  At first blush calculation of compensation for providing the care of a 
child or an aged/infirm relative (plainly within the realms of a compensable contribution)84  
may seem difficult.  But a suitably qualified valuer could indeed base calculations upon (say) 
the cost of providing a nanny in lieu of unrelenting one-parent care.   

The simple point, in the context of this paper, is that it is entirely feasible to calculate a 
compensation figure by resort to perfectly valid and respectable methodology.  Such 
calculations cannot however transcend the Court's discretionary powers which must bring 
into account factors other than those capable of calculation.   

Section 15 

Parliament’s clumsy attempt to remedy the inequities of an equal division of assets by the 
introduction of Section 15 (compensation for economic disparity) has created its own 
valuation Frankenstein. 

The Court is, provided the requisite statutory thresholds are met (significantly higher 
income/standard of living; because of the effects of the effects of the division of functions in 
a marriage), entitled, if it considers it just, to compensate the economically disadvantaged 
partner by, inter alia, payment of a sum of money from the relationship property pool.  This 
has spawned a veritable industry of valuers endeavouring to calculate the value of economic 
disparity whether on a “but for” or on an “enhancement” basis (or, not infrequently, a 
combination of the two). 

Jack v Jack85 was primarily concerned with an "enhancement claim".86  The object of an 
award in such cases is:  

 "to provide the disadvantaged partner with a share of the enhancement of the 
advantaged partner's future income or living standards resulting from the division of 
roles in the relationship…."87 

                                                
80 E v G (unreported, HC Wellington, CIV 2005-485-1895, 18 May 2006. 
81 See Dyas v Elliott (2010) 11 NZCPR 252. 
82 Griffiths v Griffiths (2012) NZFLR 327. 
83 Griffiths (supra n.82) . 
84 See Stapleton v Stapleton (2004) 23 FRNZ 314. 
85 (2014) NZHC 1495. 
86 Claims where a party has supported the other to obtain qualifications and experience that provide that person 
with an enhanced future earning capacity).   
87 X v X (2009) NZCA 399. 
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Although, as Goddard J noted,  

 "….past judgments have adopted a prescriptive approach and calculated awards with 
a degree of mathematical certainty…. the words of the section do not require any 
particular approach" 

This echoed the approach adopted by the wife's lawyer in the Family Court who had boldly 
eschewed "a prescriptive/accountants approach as has been primarily the case in the past but 
advocated for "a broad brush approach" (whatever that may mean).  The boldness of this 
approach was reinforced by a decision to place no actuarial evidence before the Court.   

Robertson J in X v X88 was emphatic.  In a case "noteworthy for the volume of evidence 
called from specialists" he noted that the Family Court Judge had observed the difficulties in 
calculating an award: establishing the claimants "but for" income was "enormously 
speculative" and, in the circumstances, "probably an unfair task to pose".  Robertson J 
himself called it "an unrealistic expectation".  That, however, should not deter the Court.  
Precision was not the point.  Awards should not be locked into any particular presumption 
because parties circumstances will vary considerably.  Such awards (he opined) are: 

 "….necessarily a matter of impression and rote applications of formula will not be 
appropriate" 

The difficulty, of course, is that such an approach creates inherent uncertainty and Robertson 
J's panglossian view that: 

 "… a sensible and realistic assessment of relevant factors is not beyond the reach of 
skilled practitioners" 

offers little comfort.  He then went on to elaborate his thinking: 

"[128] At all levels the courts in this case have been inundated with accounting 
material and asked to slot figures into formulae to produce end figures.  I 
consider that this is a misconceived approach to s15.  The section does not 
engage the courts in a simple accounting exercise, but in a sensible jury 
assessment role.  Precise analysis of each party's projected financial situation 
is not possible (although informed estimates can be made as they were here)… 

[129] In determining quantum, what is important is the overall circumstances that 
gave rise to the disparity between the parties and what will be "just between 
them" going into the future.  A court should be transparent in this assessment 
of the factors that contribute to its decision to make an award and it must be 
robust in responding to the evidence that is available.  However, in the final 
analysis under s15)3) there is limited assistance to be garnered from expert's 
projections.  No rote formulae can reliably throw up award sums that are just.  
The court must determine the justice of an award on the basis of its 
assessments of the parties' overall financial circumstances, the value of the 
loss sustained by the claimant party, and the future earning potential of each 
party."   

 
                                                
88 (supra n.87).  
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Having outlined a methodology for calculating the compensation award, Robertson J said: 

"[135] This particular s15 quantification process is not a universal or precise 
accounting exercise.  The basis on which an award is calculated should 
always be tailored to the facts of a particular case.  An award should be …fair 
compensation for the consequences arising from the division of functions in 
the relationship.  Because detailed accounting assessments were available, I 
have utilised them but reject any suggestion that this is the only way to reach a 
proper figure for a s15 compensation."  

Notably the majority in X v X 89 wrote a separate decision on quantum but their differences 
contest the mathematics not the general approach; nor did they endorse the methodology 
served up in that case as "the complete answer for every case of this type".    

In short, prescription was not called for and there was a clear and unequivocal reservation of 
the decision as a "sensible jury assessment role".   

None of that, however, is contrary to the proposition that some evidential foundation is 
required.   

In Jack v Jack 90, and after setting out some options as follows: 

"(i) Calculating a figure which represents the value of the cumulative difference 
between the incomes of the respondent which he is projected to earn and the 
income he could expect to earn in the absence of the applicant's support;  

(ii) Assess in the round a lump sum based on a reasonable percentage of the high 
income earner's income for a reasonable period of years for enhancement as a 
result of the divisions of functions within the marriage (ie 20% of income for 5 
years); or  

(iii) Award the respondent a sum equivalent to one year's tax income on the basis 
that at the date of separation, the respondent had approximately 11 years to 
go before age 65. 

the Family Court Judge settled on an award that (coincidentally?) reflected both a 70:30 
division of relationship property (of a relatively and surprisingly modest pool of between $1.6 
and $1.8million) and approximately 30% of the husband's annual income.  It was argued on 
behalf of the husband in the High Court that the award was "obscure", "impressionistic" and 
(indeed) "capricious".  The wife's Counsel argued that the award was "very modest…. 
compared to [the husband's] income".  Goddard J did not consider that the absence of expert 
valuation evidence was an impediment to the making of a "sensible" decision.  Rather she 
had regard to the overall picture: the position of the parties upon entering the relationship, the 
length of the marriage, the size of the economic disparity and the marked inequality of 
income earning capacity.   

 

                                                
89 (supra n.87). 
90 (supra n.85). 
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On such an analysis it might be argued that the benefit of expert evidence, let alone rules on 
valuation, would seem to be of restricted utility.  Conversely (and the authors of this paper 
would adopt this view) the integrity of the award may well have been reinforced by reference 
to a more rigorous approach.   

Yet even where there is evidence the position is far from simple.  So far91 in Williams v Scott 
92 three Courts dealing with the same evidence have concluded, respectively, that the wife's 
claim for compensation under s.15 was worth $850,000 (Family Court), $280,000 (High 
Court) and $470,000 (Court of Appeal).   

In a recent Family Court case93 based on a "but for" claim the parties each retained experts 
(described in the judgment as "well respected… experienced and reliable").  The only issue 
was quantum.  The valuers conferred, pre-trial, and narrowed their (initial) differences.  The 
husband contended for a figure of $55,000; the wife for a figure of $77,000.  The same 
formula was used with each expert halving the disparity figure to reach the final figure.  
Neither expert was called for cross-examination.  Noting that "there is no legal requirement to 
halve the amount" and emphasising the need to calculate a "just outcome" the Family Court 
Judge settled on a figure of $154,617.  In so doing she did not expressly eschew the valuers 
calculations but, instead, injected a broader consideration which (by way of cross-check) she 
noted resulted in a 60:40 division of relationship property overall.   

With such varying analyses it is difficult to see that the insertion of "rules on valuation" 
would address the problems of cost and delay.   

Conclusion  

Whilst central to the operation of the Act issues of valuation are only an aid to the 
achievement of a just division of relationship property.  The fact-specific nature of each 
matter calls for judicial flexibility.  The mathematics may be best left to the experts but the 
equities clearly lie with the Court.  The rules of the Court94 and the statutory provisions95 are 
sufficiently flexible to provide the Court with appropriate tools to achieve the prescribed 
outcome.  Cases such as M v B96 and Scott v Williams97 may suggest that matters in this area 
are far from settled.  They are, however, rare cases and do not, of themselves, bespeak a need 
to introduce rules of valuation.   

                                                
91 The matter appears destined to be considered by the Supreme Court, leave having been sought for that 
purpose. 
92 (2016) NZCA 356. 
93 N v N  (2015) NZFC 10432: the decision is under Appeal. 
94 Family Court Rules, District Court Rules, High Court Rules) . 
95 Eg s.38 Property (Relationships) Act 1976. 
96 [2006] NZFLR 641. 
97 (2016) NZCA 356.  


