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2. MY TFM JOURNEY 
Straddling the 1980s and 1990s I undertook a PhD on the topic of testamentary freedom, a 
journey that took me through the archives and libraries of testamentary freedom, as a story of 
conflicted and necessarily balanced ideas—between the idea of family and that of property. It 
took me into the beginnings of the idea of ‘family provision’, and through its tortured journey 
over the next century or so. One critical chapter was the story of the introduction of New 
Zealand’s pioneering Testator’s Family Maintenance Act of 1900 (or ‘TFM’ as it became 
known). 

In the mid-year university break of 1988, I journeyed to Wellington with a particular 
plan in mind: to uncover the story of TFM. I had my (then) young son with me. We stayed in 
a sub-warden’s flat in an elegant hall of residence, Weir House at Victoria University 
(VUW). As it was university vacation, I was able to arrange such accommodation and also to 
secure a place for my son in the University’s childcare centre on Fairlie Terrace: a short 
distance on a map; almost vertical on the ground and seriously hard work with a stroller! 
Having left my boy in the good hands of the childcare staff, I headed off (downhill) to 
various destinations around Wellington over the course of the next week—particularly the 
Alexander Turnbull Library within the National Library of New Zealand, which housed the 
papers of Sir Robert Stout, and the New Zealand Parliamentary Library. I also had the great 
privilege of meeting the late Professor David Hamer, of the Department of History at VUW 
and one of New Zealand’s great historians. When I met him, his book on the New Zealand 
Liberals from 1891 to 1912 had just been published.1 He was the guru and a complete 
gentleman in welcoming this curious Australian.  

Out of my forensic work during that week, and with further research, I wrote the 
article that was published in the 1990 Otago Law Review, ‘New Zealand’s Testator’s Family 
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Maintenance Act of 1900—the Stouts, the Women’s Movement and Political Compromise’.2 
It had been a most enlightening journey. There were also many historical cameos of 
contribution, which is a major reason why I love historical research, and particularly about 
laws. How laws end up the way they are is really quite extraordinary. During my doctoral 
studies, and my adventures in Wellington, what impressed me was how idiosyncratic and 
individual were the stories in law reform moments—and how much it is story of the power of 
people. 

The particular aspect of my TFM journey that is germane to our discussions in this 
Colloquium is the rationale of the legislation. I have framed my contribution with the title of 
a ‘lament’, because I consider that something has gone strangely wrong with TFM as it 
currently operates, certainly in Australia. The TFM of today is nothing like it was imagined 
to be at the outset. Its name has changed, variously as ‘family provision’ in Australia or 
‘family protection’ in New Zealand since 1955. This may mean that family provision today is 
a different idea altogether. But, if that is the case, it is better to acknowledge that squarely, 
rather than still using the trappings of old. In particular, what is the place of testamentary 
freedom? Family provision today pays very little heed to testamentary freedom, apart from 
largely lip service. The litigation that has overtaken wills has made testamentary wishes but a 
bit of kindling in a costs bonfire. This Colloquium is about ‘reflection’ and ‘reform’. I have 
somewhere to place my lament. 

Perhaps some ‘first principles’ reflections might put this in context. 

3. THE DEVELOPMENT OF TESTATOR’S FAMILY MAINTENANCE 
Testator’s Family Maintenance legislation was aimed at overcoming the rigidity of the rules 
in relation to wills, namely that testators could leave their property to whomever they liked. 
In particular, widows and children could be excluded. TFM represented a significant shift in 
the 19th century laws of inheritance, as it enabled a court to override a will, in limited 
circumstances, in favour of the widow and children of a deceased testator. 

While today we may take it as a ‘given’ that testamentary freedom has been around 
for ages, in fact it had only a fairly brief window of ascendancy after the abolition of the 
widow’s dower right in the 19th century.3 Although its abolition was a necessary part of 
achieving the security of the purchaser’s interest in conveyancing—particularly in bringing 
land under Torrens title in Australia—it was at the cost of the interest of married women.  
 But a desire to abolish dower did not amount to an overt attack on the position of 
wives. There is a tacit acknowledgment of a duty to provide for her. ‘A man’s wife is his first 
creditor’, is how one person put it.4 Dower, however, was no longer the means for settling 
that debt. It may have been expected that he would ‘give her preference over all others’,5 but 
it was an expectation without right. If that expectation were unfulfilled, a widow’s only 
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and Political Compromise’ (1990) 7(2) Otago Law Review 203. Since 2004 I have written under the surname of 
‘Croucher’.  

3  The detail of dower is described in R.E. MEGARRY and H.W.R. WADe, The Law of Real Property, 5th ed, Sweet and 
Maxwell, London 1984), pp. 544-546. The story of the abolition of dower in New South Wales is told in R. 
ATHERTON, ‘Expectation Without Right: Testamentary Freedom and the Position of Women in 19th Century NSW’ 
(1988) 11(1) University of New South Wales Law Journal (UNSWLJ) 133 and A.R. BUCK, ‘“A Blot on the 
Certificate”: Dower and Women’s Property rights in Colonial New South Wales’ (1987) 4 Australian Journal of Law 
and Society 87. See also M. BRIGGS, ‘Historical Analysis’ in Relationship Property on Death, Brookers, Wellington, 
NZ 2004, pp. 1-17, [1.2]. 

4  Edmund Burton, Examiner of Titles, in evidence given to the Royal Commission appointed to inquire into the 
working of the Real Property Act in New South Wales in 1879: (1879-80), V. & P., Legislative Assembly NSW, vol. 
5, 1021 at 1074, No. 973. 

5  Ibid. 
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‘right’ was defined by the difficult, costly and totally unpredictable prospect of a challenge to 
her husband’s testamentary capacity.6 The women’s movement of the late 19th century 
shifted the focus on testamentary freedom, however, from a power of men to provide for their 
wives, to a power to disinherit them. This characterisation was to have a powerful impact in 
the introduction of Testator’s Family Maintenance legislation.  

The first form of the Bill in 1896 was of the Scottish kind—based on fixed shares. It 
was had the catchy title of ‘Limitation of the Power of Disposition by Will Bill’.7 Its 
proponent was the Scottish migrant, Robert (later Sir Robert) Stout.8 But the idea of 
reintroducing a fixed shares approach, based on the ‘widow and bairns’ parts’ of old,9—went 
down like the proverbial lead balloon. Some other form had to be found. Robert McNab, who 
took over the campaign after Stout left politics to become Chief Justice, found a handy 
precedent upon which he based his 1898 ‘Testator’s Family Provision out of Estate Bill’. The 
new title, and the discretionary model, had appeal. It reflected the mood of the times. The 
discretionary model was a clever, and strategic, political compromise. The story behind it is a 
good illustration of the often idiosyncratic—and quirky—nature of law reform. I found it 
utterly intriguing and it is a story I have told elsewhere.10 The discretionary form became the 
principal feature of such legislation as we have come to know it since: in Australia, the UK 
and in parts of Canada. 

 Where the pattern of preceding centuries had been to increase the domain of 
testamentary freedom, this legislation sent a different message; but it was a limited one, 
intended as a modest inroad into the testamentary arena.11 The Court did not have power to 
re-write the will of the testator;12 nor to provide simply for equal division amongst children.13 
It was to provide only for ‘proper maintenance, education and advancement in life’. But the 
emphasis was, principally, upon ‘maintenance’ and its very language reflected the intellectual 
tradition from which it grew—one in which ‘testamentary freedom’ meant different things 
depending on the lens one looked through, ‘property’ or ‘family’.  

3.1 THE PROPERTY LENS 
The concept of ‘testamentary freedom’, or ‘liberty of testation’, was the intellectual cousin of 
freedom of contract and laissez-faire economics. Each expressed the idea of freedom from 
state control in favour of the power and choice of the individual.14 Here we need to look at 
John Locke, because it was Locke’s advocacy for the protection of citizens in their ‘lives, 
liberties and estates’,15 that has formed the basis of modern discussions of freedom of 
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story all of its own. See my article: R. ATHERTON (1990), above n. XR. 
9  See, for example, G. GROSS, ‘The Medieval Law of Intestacy’ (1904-6) 18 Harvard Law Review 120; Sir W. 

HOLDSWORTH, History of English Law, Methuen, London, vol. III, pp. 550-63. 
10  R. ATHERTON (1990), above n. XR. 
11  See R. ATHERTON, ‘The Concept of Moral Duty in the Law of Family provision—A Gloss or Critical 

Understanding?’ (1999) 5(1) Australian Journal of Legal History 5.  
12  See, eg, Pontifical Society for the Propagation of the Faith v. Scales (1961-62) 107 CLR 1, 19, Dixon CJ. 
13  See, eg, Cooper v. Dungan (1976) 50 ALJR 539, 540, Gibbs J. 
14  The doctrine of economic freedom is seen best in the writings of the English Classical economists, such as Adam 

Smith (1723 to 1790) and David Ricardo (1772 to 1823): see, eg, the excellent discussion in P.S. ATIYAH, The Rise 
and Fall of Freedom of Contract, Oxford University Press, Oxford 1979. This period in the development of liberal 
ideas is considered, eg, by R. BELLAMY, ‘T.H. Green and the Morality of Victorian Liberalism’, in R. BELLAMY (ed), 
Victorian Liberalism: Nineteenth Century Political Thought and Practice, Routledge, London 1990. 

15  W. HAMILTON, ‘Property—According to Locke’ (1932) 41 Yale Law Journal 864, 868 n. 6 notes the various forms 
in which this phrase appeared in Locke’s work. 
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property and individual rights.16 ‘The end of Law’, he stated, was ‘not to abolish or restrain, 
but to preserve and enlarge Freedom’.17 But the idea of enlarging freedom, or liberty, was 
not, however, an unlimited concept, it sat within ‘the allowance of laws’.18  
 When viewed through a property lens, the power of testation was seen as a natural 
extension of the rights of disposition of property inter vivos. John Stuart Mill, for example, 
considered that testamentary powers were ‘one of the attributes of property’; and ‘the 
ownership of a thing cannot be looked upon as complete without the power of bestowing it, at 
death or during life, at the owner’s pleasure’.19 It was an incentive to industry and the 
accumulation of wealth,20 but it was also preferable to a system of fixed inheritance rights, 
which held no incentive to heirs to work and, therefore, could reduce the total wealth of a 
nation.21 Subject only to rules that governed the validity of trusts (and various qualifications 
developed ostensibly on ‘public policy’ grounds), the owner’s post-mortem powers could 
reach down generations through the power of the ‘dead hand’.22  
3.2 THE FAMILY LENS 

When viewed through a family lens, however, testamentary freedom reflected other ideas. 
Locke, for example, located the power of testation as ‘a part of Paternal Jurisdiction’.23 This 
was not a new idea. Even in the Statute of Wills 1540 the power of devise was described as a 
power for making provision ‘to and for the advauncement of his wife, preferment of his 
children, and payment of his debtes, or otherwise at his will and pleasure’. ‘Preferring’, or 
choosing, among his children, provided, as Locke later argued, ‘a tye on [their] Obedience’, a 
power men had ‘to bestow their Estates on those, who please them best’.24 Even though the 
father’s estate was considered as ‘the Expectation and Inheritance of the Children ordinarily 
in certain proportions’ (like the approach in civil law systems), it was the father’s power ‘to 
bestow it with a more sparing or liberal hand according as the Behaviour of this or that child 
hath comported with his Will and Humour’.25 Through the ‘hopes of an Estate’ the father 
secured their obedience to his will.26 
 In the late 18th and early 19th century, Jeremy Bentham, like Locke, saw the father’s 
testamentary power as providing an incentive to children. Bentham described it as a power to 
reward ‘dutiful and meritorious conduct’; and as ‘an instrument of authority, confided to 
individuals, for the encouragement of virtue and the repression of vice in the bosom of their 
families’.27 In other words, it was a power to reward or punish. In this way the power of 
testation was conceptualised both as an aspect of individual fulfilment (to the property 

																																																													
16  C.B. Macpherson analyses Locke’s debt to the work of Thomas Hobbes (1588-1679): C.B. MACPHERSON, The 

Political Theory of Possessive Individualism—Hobbes to Locke, Oxford University Press, Oxford 1962). 
17  J. LOCKE, Two Treatises of Government (1690), P. LASLETT (ed), Cambridge 1960, n. 1, ch. VI, ‘Of Paternal 

Power’, [57]. 
18  See my article on this conceptualisation: R. CROUCHER, ‘How free is free? Testamentary freedom and the battle 

between “family” and “property”’ (2012) 37 Australian Journal of Legal Philosophy 9–27. 
19  J.S. MILL, Principles of Political Economy, London 1848, Bk. II, Ch. 2, [4]. 
20 H. SIDGWICK, The Elements of Politics, London 1897, Ch. VII, ‘Inheritance’; J. WEDGWOOD, The Economics of 

Inheritance, Harmondsworth 1939 (first published 1929), pp. 200-201. 
21 WEDGWOOD, above n. XR, p. 194; H.J. LASKI, The Grammar of Politics, London 1925, p. 528; H. DALTON, Some 

Aspects of The Inequality of Incomes in Modern Communities, London 1929, Ch. VII, ‘Effects of the Non-Fiscal 
Law’, especially s 4, at p. 301.  

22  See, for example, L.M. SIMES, Public Policy and the Dead Hand, University of Michigan Law School, Ann Arbor 
1955. 

23 LOCKE, above n. XR, ch. VI, ‘Of Paternal Power’, [72].  
24 Ibid, ch. VI, ‘Of Paternal Power’, [72].  
25  Ibid. Emphasis added. 
26  Ibid. 
27 J. BENTHAM, ‘Principles of the Civil Code,’ The Works of Jeremy Bentham—Published under the supervision of his 

executor John Bowring, Edinburgh 1843. 
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owner)—‘for the good of him who commands’;28 and an instrument of social control (by the 
property owner)—‘the preferment of his children’; ‘to do what he lists’. So, as William 
Blackstone had written in the century before Bentham, testamentary freedom was valued as a 
‘principle of liberty’ and as a power of ‘peculiar propriety’,29 won by the gradual stripping 
away of the medieval restraints on a man’s testamentary powers. After the French Revolution 
of 1789 these views, if anything, hardened in defence of the common law’s freedom over the 
civilian system of ‘forced’ shares.30 As J.J. Park, the author of a major treatise on the Law of 
Dower, wrote in 1819: 

Independence of mind, as well as the finer sensibilities, revolt from the idea of a stated 
compulsory appropriation of property in a case where moral duty, and the domestic affections, 
afford a surer pledge among the virtuous than positive institutions.31 

The freedom of testation thus established was confirmed as the rule in succession law by s. 3 
of the Wills Act 1837 (UK) which formed the basis of the Wills Acts throughout Australia 
and remains the foundation of the modern law in former British colonies. Behind this 
expansion of liberty was a belief that it would achieve a better balance among family 
members and others than could be achieved through fixed rules of law.  

3.3 A POWER WITH A MORAL RESPONSIBILITY 
The value of that freedom is seen in one of the classic statements on testamentary capacity—
that defining prerequisite for the exercise of testamentary powers—in the 1870 judgment of 
Cockburn CJ in Banks v. Goodfellow: 

Yet it is clear that, though the law leaves to the owner of property absolute freedom in this 
ultimate disposal of that of which he is enabled to dispose, a moral responsibility of no 
ordinary importance attaches to the exercise of the right thus given. … The English law leaves 
everything to the unfettered discretion of the testator, on the assumption that, though in some 
instances, caprice or passion, or the power of new ties, or artful contrivance, or sinister 
influence, may lead to the neglect of claims that ought to be attended to, yet, the instincts, 
affections, and common sentiments of mankind may be safely trusted to secure, on the whole, 
a better disposition of the property of the dead, and one more accurately adjusted to the 
requirements of each particular case, than could be obtained through a distribution prescribed 
by the stereotyped and inflexible rules of the general law.32 

A power to give by will was allowed; but it was not without consequence. It was 
circumscribed by the ‘moral responsibility’ to provide for the maintenance, education and 
advancement in life of children; and to adjudicate among family members according to their 
virtue, or vice. Freedom, in this context, was not to exist in the abstract. It was located, 
philosophically, in a framework of moral duty and obligation—‘for the advauncement of his 
wife’ and ‘the preferment of his children’ in Statute of Wills terms. But the judgement of the 
‘worthiness’ of the individual’s claim was entrusted to the testator, on the basis that his 
judgement was more reliable overall, and more finely calibrated than the concept of fixed 
shares of the civilian model. It was, in essence, an endorsement of the father’s power to give, 
or to withhold, judging those around him worthy or unworthy, as the case may be. In this 
way, Cockburn CJ’s statement is a natural summary of the liberal intellectual tradition of 
over two hundred years previously.  

																																																													
28 Ibid, Pt. II, Ch. 5, p. 337. Although Bentham expressed some concern that ‘in making the father a magistrate we 

must take care not to make him a tyrant’, he considered that fathers needed such a power not only for their own 
good, but for the good of the community in preserving social order. 

29  W. BLACKSTONE, Commentaries on the Laws of England (1765-69), vol. 1, pp. 437-8. 
30  See, eg, B. WILLENBACHER, ‘Individualism and Traditionalism in Inheritance Law in German, France, England, and 

the United States’ (2003) Journal of Family History 208. 
31  J.J. PARK, A Treatise on the Law of Dower, London 1819, p. 3. 
32 (1870) 5 LR QB 549, 563-565. 
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 Children may have expected something from their father’s estate, but they were only 
entitled, in Mill’s view, to expect maintenance and education to the extent of making them 
independent and self-reliant, to ‘enable them to start with a fair chance of achieving by their 
own exertions a successful life’,33 but no more. This was the extent of the ‘moral claim’ of a 
child to any provision from a parent; and, conversely, the ‘moral duty’ of the parent to satisfy 
it. However, if parents wanted to leave their children more than this, Mill considered that ‘the 
means are afforded by the liberty of bequest’: 

that they should have the power of showing marks of affection, of requiting services and 
sacrifices, and of bestowing their wealth according to their own preferences, or their own 
judgment of fitness.34 

There is something profoundly sensible about this approach. We can also see in Mill’s 
limitation of entitlement to ‘maintenance and education’ the seeds of the formula on which 
TFM is based. 

 I once flippantly wrote about the assurance of old age being the ability to command the 
respect of our children through the power of the money that we had maintained into our 
elderly years.35 This was written as a debating posture, from a quaintly ‘feminist’ viewpoint. 
If we earn our way into a comfortable middle age, and then do not quietly fade away within a 
decade or so of retiring, we will need our own savings to support our old age—and to enjoy 
it. So, how does this stack up with family provision law in practice? What has been going on 
in Australia, especially since the 1970s? 

4. AUSTRALIAN FAMILY PROVISION LAWS 
4.1 THE FEDERAL PROBLEM 

Family Provision laws in Australia are state-based laws. The Australian Constitution limits 
the matters on which the federal parliament may make laws. While laws concerning marriage 
and divorce were included, thus providing the constitutional foundation for the Family Law 
Act 1975 (Cth) and the Marriage Act 1961 (Cth), laws concerning inheritance and property 
distribution on death were not. The ability of the federal parliament to make laws can be 
expanded, but only by referral from the states, pursuant to s. 51(xxxvii) of the Constitution.36 
But without such referral, there cannot be an act in Australia with the embracing jurisdiction 
of New Zealand’s Property (Relationships) Act.  

A major addition to federal power in Australia was the referral to the Commonwealth 
of the power to make laws with respect to children of unmarried parents—‘ex-nuptial 
children’.37 Between 1986 and 1990, all states (with the exception of Western Australia) 
referred powers with respect to ‘guardianship, custody, maintenance and access’ of ex-nuptial 
children to the Commonwealth.38 A further referral of power led to the Family Law 
Amendment (De Facto Financial Matters and Other Measures) Act 2008 (Cth). This was 
																																																													
33 MILL, above n. XR, ch. 2, par. 3. 
34 Ibid. 
35  R. ATHERTON, ‘Testamentary Freedom: A Motherhood Statement’, in Papers of the International Academy of Estate 

and Trust Law—2001, Kluwer Law International, London 2002, pp. 273-281. 
36  A referral of power to the Commonwealth is not required from the ACT, the Northern Territory and Norfolk Island 

because s. 122 of the Australian Constitution assigns to the Commonwealth plenary power to ‘make laws for the 
government’ of the territories 

37  There was an attempt in 1983 to extend the categories of children covered by the Family Law Act by legislative 
amendment, but this was held to be constitutionally invalid, necessitating the referral of power: A. DICKEY, Family 
Law, 5th ed, 2007, p. 32. In Re Cormick (1984) 156 CLR 170 it was held that the marriage power could not extend to 
a child who was neither a natural child of both the husband and wife, nor a child adopted by them. 

38  See Commonwealth Powers (Family Law—Children) Act 1986 (NSW); Commonwealth Powers (Family Law—
Children) Act 1986 (Vic); Commonwealth Powers (Family Law—Children) Act 1990 (Qld); Commonwealth Powers 
(Family Law) Act 1986 (SA); Commonwealth Powers (Family Law) Act 1987 (Tas). 
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necessary to fill a remaining gap in relation to federal power. After the 1996 extension of the 
Family Law Act to ex-nuptial children, but prior to the referral that lay behind the 2008 Act, 
unmarried couples had to seek the resolution of issues arising from the breakdown of their 
relationship in two different courts: the state system, for property and partner maintenance 
disputes; and the federal system for parenting disputes and child support issues.39  

The remaining relationship gaps concern same-sex couples and other non-marital 
domestic relationships. The effect of these referrals is that the federal parliament has 
jurisdiction over marriage, divorce, parenting and family property on separation. All matters 
concerning wills, estates and family provision remain squarely within the jurisdiction of the 
states and territories.  

4.2  SIMILAR BUT DIFFERENT 
The key aspects of family provision legislation in Australia retain the architecture of the NZ 
original: a list of eligible applicants, now much wider than the original set of widow and 
children; an assessment of what has been left under the will against a standard of ‘adequate 
provision for proper maintenance’ or variants—the ‘jurisdictional question’;40 a discretionary 
evaluation of what should be provided, if anything. Other matters go to the time within which 
an application should be made, the criteria to be considered, and the property that might be 
‘caught’ under an order. The legislation is broadly similar and patterns of amendment are also 
broadly in parallel.   

There are two significant exceptions to this pattern: the inclusion of ‘notional estate’ 
in the NSW statute in 1982; and the definition of eligibility in Victoria, which, after a period 
of trying a more broadly cast, circumstances-based form of eligibility, returned to more of a 
categories-based approach in 2014.41  

The Uniform Succession Laws Project sought to be the catalyst for aligning 
legislation across all areas of estate laws in Australia. Initiated by the Standing Committee of 
Attorneys-General in 1991, the brief of the National Committee on Uniform Succession Laws 
established in 1995 to lead it (National Committee), was to recommend model national 
uniform laws. As an aside, the lack of uniformity among the States in regard to TFM 
legislation was also the trigger for review conducted by the NSW Law Reform Commission 
in the 1970s.42 The passage of the Family Provision Act 1982 resulted. The main changes in 
this Act from its predecessor were a considerably expanded group of eligible applicants and 
claw-back provisions for property transactions. While the membership of the family was 
somewhat wider, the position of the family members was, in fact, little different from that 
under the 1916 Act. The principal architecture of the legislation was retained, as a 
discretionary jurisdiction focused on ‘maintenance, education and advancement’. 

The Queensland Law Reform Commission (QLRC) was the co-ordinating agency for 
the later project. The National Committee comprised representatives from all Australian 
jurisdictions—including a representative from the Australian Law Reform Commission, a 
task that happily fell into my lap, given my longstanding interest in the area, when I was 
appointed as a Commissioner in February 2007. To get the ball rolling, each state law reform 

																																																													
39  For a summary see B. FEHLBERG and J. BEHRENS, Australian Family Law: The Contemporary Context, 2008), 

pp. 34-35. 
40  A handy summary of the wording of the jurisdictional formula as of 2009 is included in M. MCGREGOR-

LOWNDES and F. HANNAH, ‘Reforming Australian inheritance law: Tyrannical testators vs. greying heirs?’ 
(2009) 17 Australian Property Law Journal 62, 66. 

41  Justice Legislation Amendment (Succession and Surrogacy) Act 2014 (Vic.). 
42  Ibid. 
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body agreed to republish or re-circulate the QLRC working papers on wills and family 
provision for the purpose of consultation in each jurisdiction. 

The object, not surprisingly, was to achieve consistency through uniform legislation—
or at least to achieve up-to-date legislation in all areas of succession law. It was hoped that 
through consistent—if not completely uniform—legislation, it would be easier, and therefore 
cheaper, to administer the estates of people across Australia, and particularly those who 
might move between, or hold assets in, different parts of the country. Succession law was 
divided into workable chunks and undertaken as separate discrete areas by participating law 
reform bodies—the law of wills; family provision; intestacy; and the administration of 
estates. The project took a long time. The last piece, completed in 2009, was the massive 
three volume report on Administration of Estates.43  

With respect to family provision, the QLRC’s 1995 Working Paper44 was followed by 
the National Committee’s report to the Standing Committee of Attorneys-General on Family 
Provision in 1997.45 In 2004 was added a supplementary report,46 ), which included model 
legislation. Between the 1997 Report and the preparation of the 2004 Model Bill, a number of 
jurisdictions had been busy with family provision reform of their own, hence the National 
Committee thought it prudent to reconsider its initial recommendations in light of this 
industry. The only jurisdiction to implement some of the recommendations in the Family 
Provision domain has been New South Wales, in the Succession Amendment (Family 
Provision) Act 2008 which commenced on 1 March 2009. The provisions now comprise 
Chapter 3 of the Succession Act. 

The two main areas to which changes were recommended concerned eligibility to 
apply for family provision and the property out of which provision may be ordered—the 
perennial poles of TFM concerns.  

With respect to eligibility, the National Committee recommended that three categories 
of persons should be able to apply for provision: (1) the husband or wife of the deceased 
person; (2) a non-adult child of the deceased person (i.e., under 18 years); and (3) a person 
for whom the deceased person had a responsibility to make provision for the person’s 
maintenance, education or advancement in life. The last of these categories was based on the 
eligibility provision of the Administration and Probate Act 1958 (Vic) (introduced in 1997 by 
s 55 of the Wills Act 1997), where this was then the sole basis on which a person’s eligibility 
may be established. The approach of the National Committee was therefore to combine the 
Victorian approach of a criteria-based category as well as a category based on status. 

A notable omission in the category list in 1997 was de facto spouses. They would 
have to be considered under the general category. By the time of the report in 2004, the 
matter was considered less ‘sensitive’ and de factos were added to the status list. The Model 
Bill therefore included wife or husband; de facto partner; and non-adult child. As to who is a 
de facto partner, this was left to each jurisdiction to determine. This left the issue of whether 
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de facto partners included same-sex couples, to be negotiated jurisdiction by jurisdiction.47 
Since then, same-sex partners are included in all jurisdictions.48 

The recommended approach combined a status-based approach and a circumstances 
or criteria-based approach. Exactly what should be the right approach has troubled law 
reformers ever since ‘testator’s family maintenance’ legislation (as it used to be known) was 
first proposed. Solicitors have their own collections of horror stories in this arena. The initial 
proponents of TFM in New Zealand were greatly concerned for wives, heartlessly omitted 
from their husbands’ wills, and many personal stories were clearly in the background.49 Such 
stories continue in the narrative of family provision reform, such as the work that led to the 
introduction of the Family Provision Act 1982 (NSW);50 and adult children continue to fill 
the cases. So who should be eligible to apply? I will return to this later. 

The National Committee also recommended the adoption of provisions to deal with 
some of the quirky bits of the old TFM law in relation to property and to introduce expanded 
reach provisions, based on the Family Provision Act 1982 (NSW), to enable the court to 
designate certain property as part of the ‘notional estate’ of the deceased and to order that 
provision be made out of the property so designated.  

What is curious, to me at least, is that there was no discussion in the National 
Committee’s work of the model of the extended-reach provisions. The New South Wales 
provisions are used because they were there and had been in force for a while with apparently 
little bother. But the model has always bothered me. For a start, it is based on the old Death 
Duty provisions. There the formula was a complex one, the end result of which was just to 
determine, precisely, the dutiable value of assets on death. It was not about attaching 
property in any way. It served a different purpose. In the family provision context the 
question is to give an expanded definition of property that might be available in making 
provision for family members. A precisely formulated scheme like that of death duties placed 
the emphasis in the wrong place. The emphasis in family provision should not be so much on 
whether property should be ‘in’ or ‘out’; but whether the court should make an order in 
relation to it and how much that should be. A second problematic aspect of the definition of 
notional estate was the mixing up of subjective and objective elements: again placing extra 
hurdles in the way of getting to the real issue under the legislation. Understanding that the 
property situation in the particular family is more than what was just left in the estate is a fair 
enough thing to recognize, but the practicality of calculation and the various hurdles involved 
in ‘notional estate’ are not really necessary to achieve that goal. 

Although the National Committee recommended the notional estate provisions, no 
other jurisdiction has followed suit. Eligibility is still a mixed bag, reflecting a mixture of 
status-based and circumstances-based categories. The wider the range of eligibility, the 
greater the canvas for fights. The wider the idea of ‘proper provision’ and ‘advancement’ are 
cast, the greater the claims of children that seem to be made to fill it. 

5. REFLECTIONS AND REFORM 
The two major issues in my ‘reflections’ are the approach to spouses (and spouse-like 
relationships) and the problem of adult children. It is an opportunity to consider the 
appropriate balance of family on the one hand, and property on the other. The later 20th and 
now 21st century have seen similar rhetoric displayed whenever shifts in the balance are 
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considered. The definition of eligible persons and the property reach of the Act were intense 
points of engagement in the reform discussions in the 1970s.51 The NSW Law Reform 
Commission framed its inquiry then in terms of ‘What, in 1974, is the best way for the law to 
assure to the family of a deceased person adequate provision out of his estate?’52 While it put 
the question squarely in the spotlight, it didn’t remain there. In the 1977 Report it was 
dropped altogether. Why? ‘We think that the time for proposing fundamental changes in [the 
laws of succession] has not yet come’. Let’s bring it forward to today and ask: ‘What, in 
2016, is the best way for the law to assure to the family of a deceased person adequate 
provision out of their estate?’ New Zealand has certainly found one distinct pathway for 
couples in the Property (Relationships) Act.  

5.1 THE RIGHT APPROACH TO SPOUSES  
What role does family provision play in relation to spouses in Australia? Given the 
constitutional constraints, it needs to be considered at state and territory level. But it is worth 
noting that in the 1970s, at the same time as NSW was looking at its TFM law, there was also 
a serious attempt to tackle the question of family property in the context of federal family 
law, by a review of the issue of property division on divorce. The Joint Select Committee on 
Family Law considered replacing the discretionary system of allocating matrimonial property 
established under the Family Law Act 1975 (Cth) with a scheme of community of property.53 
But, for a variety of reasons, this chapter in the history of family law in Australia stalled in 
the 1980s. The Committee recommended that, before proceeding with such proposals, several 
steps should be undertaken: a comprehensive survey of attitudes; a detailed law reform 
commission study of the implications of such a scheme; and a comparative assessment of 
community property regimes in other countries.54 The Australian Law Reform Commission’s 
work that followed,55 and the heated debate it provoked,56 recommended change, but the 
method of determining ‘equality’ produced no general agreement. The central point of 
contention was whether a system of equal rights to marital assets or a system which produced 
equality of result should be supported. The divergence of viewpoints on this issue eventually 
led to a split within the powerful activist group, the Women’s Electoral Lobby.57 What was 
not developed in argument was the fact that a ‘result equality’ model relies on discretion: so 
that it can be praised, or criticized, from the same theoretical standpoint as Testator’s Family 
Maintenance. 

Just to complete this particular train of thought before looking further at Australian 
Family Provision legislation, if the review of family law begun in the 1970s is to continue 
with the object of producing some system of sharing, either on the basis of community of 
property during marriage or of a deferred sharing, the questions of property distribution on 
death would need to be fundamentally re-considered and preferably at the same time, as has 
been done in England and in several of the Canadian reviews.58 Indeed this seems to be the 
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very premise of the New Zealand amendments in 2001 and the earlier change effected by the 
Matrimonial Property Act 1976, which introduced a system of deferred sharing of 
matrimonial property.59 

In the examination of the relationship of spouses with respect to property on death the 
debates reflect an issue of characterization: is provision for a spouse an aspect of ‘family’ law 
or an aspect of ‘property’ law? For example, in England, the position of the surviving spouse 
as applicant was totally re-characterised in the Inheritance (Provision for Family and 
Dependants) Act 1975, so that a surviving spouse could apply for ‘reasonable provision’ 
simpliciter, without a jurisdictional prerequisite based on maintenance. The shift ‘towards 
family law’ was reinforced on the procedural level by the re-location of Family Provision 
matters to the Family Division of the Court. The object was plain: to enable souses to apply 
for an equitable share and it was informed by a desire that a spouse, whose marriage ended 
with the death of a partner, should not be worse off than a spouse whose marriage ended in 
divorce. This represented a significant shift in the analysis and application of Family 
Provision and reflects a notion of ‘family property’ in marriage rather than simply focusing 
on the question of a husband’s (or wife’s) responsibility for the maintenance of the other 
spouse.  

The conclusion I reached in my doctoral study is in accord with directions like that 
achieved in the UK and New Zealand. It was that family provision and family property need 
to be reviewed in the same context: and that context itself needs to be re-defined, not as the 
distribution of family property on the end of marriages (either by divorce or death), but rather 
as a law about property during marriage (and analogous relationships). I pointed out that the 
jurisdictional basis and the definition of eligibility are intimately connected with the function 
of the legislation. In the case of children there may be far more justification for supporting 
freer testation: that the control factor that property may bring is functional, both within the 
family and within society, and viewed from the perspective of father or mother as parent and 
testator. But to justify freer testation by limiting the role of the legislation to the provision of 
maintenance for spouses cannot be justified in the same light: this is patriarchal in form and 
substance, anachronistic and misplaced in contemporary families and contemporary society 
in Australia.60 

My conclusion, and recommendation to the Victorian Attorney-General’s Law 
Reform Advisory Council, was that, where a discretionary framework for family provision is 
retained, then unless the legislation achieves at least ‘reasonable’ provision for spouses, 
spouses would continue to be located within a framework of relationships of dependence. 
While flexibility in the application of the ‘maintenance, education and advancement’ formula 
has permitted some recognition of contribution—and the court is specifically directed to 
consider it now at the discretionary stage in the NSW legislation61 and the model bill62—the 
recognition of such contributions through a formula which permits only ‘proper maintenance’ 
arguably strains what are really Family Maintenance statutes at the seams. I stated then that I 
considered that this was the biggest weakness of the Australian legislation: that the spouse’s 
claim is based on the model of dependence reflected in the maintenance formula. As the 
courts have strained to recognize more fully the claim of a spouse, surely, I asked, shouldn’t 
the legislation also do so?  
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It would be far more honest to re-assess the jurisdictional basis of the legislation altogether, as 
in the English review. Ideally this ought not to be done in isolation: it needs to be tied closely 
with a review of the problem of property distribution in the context of marriages generally.63 

While this is a much bigger project, given the ‘federal problem’ in Australia, at least Family 
Provision legislation can do something for spouses along the lines of the English changes in 
1975. I recommended that spouses should be able to seek reasonable/just and equitable 
provision and that de facto spouses should be able to seek similar provision. 

When reflecting on such matters in a project for the Victorian Law Reform Advisory 
Council in 1997, I said that one way of striking the balance would be to give the spouse of a 
small estate an elective share linked to the share under the scheme of distribution on 
intestacy. If this were done, I said, it would involve a policy decision as between the rights of 
the spouse and children in relation to the property of the deceased spouse and parent. It would 
be a decision to favour the claim of spouse and leave the children to such claims as they may 
have under the principles of the general law.64 But, I added, such a decision may be over-
simplistic. 

One of the difficulties facing any attempt to make the law clearer and more equitable 
is the fact that family relationships and property relationships in families are becoming 
increasingly more complex. Simple solutions suit simple families; and simple arrangements 
in property ownership. On the property level, any solution of this kind would need to involve, 
at least, a concept of ‘augmented estate’ as under the Uniform Probate Code in the United 
States, to take into account the greater variety of property forms in families that in law 
amount to inter vivos dispositions of property and not within the estate. Even a ‘small estate’ 
may be expanded to include a matrimonial home held on joint tenancy and a life insurance 
policy or superannuation benefit to which the spouse is entitled to succeed. Some estates may 
comprise virtually only such assets. Indeed, with the ‘superannuation guarantee’ of 
compulsory superannuation in Australia since 1993 and the increase in property values, 
especially in the principal capital cities, this may well become the norm. In addition, the 
question of qualification as spouse has become increasingly layered.  

If a pre-emptive share were introduced, who would be entitled to seek it? One 
‘spouse’ only, or should the South Australian solution on intestacy be used as a model, 
whereby the lawful spouse and putative spouse share the spouse’s share? Such difficulties 
counsel caution in considering the option of an elective share, but it is one which certainly 
could alleviate some of the difficulties in relation to smaller estates. A recurring theme in the 
cases which have concerned small estates is that so much of the estate will vanish, through 
the fact of the litigation itself, in costs. 

A further possibility could be an accruing elective or forced share, as proposed by 
Professors John Langbein and Lawrence Waggoner in the United States.65 Under this 
proposal the rights of the spouse would accrue, and therefore the problem of the ‘windfall’ 
created by the forced share approach in the context of marriages of short duration could be 
overcome. 
5.2 BALANCING THE CLAIMS OF SPOUSES AND CHILDREN 

Of course family provision claims are not just about spouses. They are about balancing the 
claims of spouse and children, a problem aggravated by the phenomenon of ‘serial 
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monogamy’ in an age of increasing longevity. Many family provision claims concern the 
very difficult problem of balancing the claims of adult children of an earlier marriage and the 
surviving widow. The jealousies in such cases are not surprising. The question is, however, as 
to what role the court should play in adjusting the balance between the testator’s choice (or 
that effective under the rules of distribution on intestacy) and the sense of unfairness 
perceived by various family members. How does the legislation deal with the ‘gut instincts’ 
of the children that they deserve a share of the property? More fundamentally, should it do so 
at all?  

While family provision legislation began as a modest intrusion upon testamentary 
freedom, it has been subject to great pressure for expansion, both through the interpretation of 
the legislation in Australia, particularly in relation to adult children, and through specific 
legislative amendment. The biggest issue from my point of view in a ‘back to basics’ reform 
reflection concerns adult children, particularly adult able-bodied children, and the related 
issues of dutifulness and unworthiness. What happened to rewarding virtue and punishing 
vice in the bosom of the testator’s family? The Australian courts, in an earlier era, were much 
tougher on adult sons.66  

In its 1970s review, the UK Law Commission approached children differently from 
spouses. While spouses had to be considered in a new light, children’s claims were solely to 
be considered on the basis of parental maintenance responsibilities. The Commission was 
supported in its view by a survey it commissioned, which demonstrated that this was the view 
of the majority of English and Welsh couples surveyed.67 

The National Committee took its role seriously and recommended a reversal of the 
pattern in relation to the eligibility of adult children by moving them out of the status-list and 
into the circumstances list: just being a child was no longer enough to bring a claim against 
the deceased parent. This is consistent with recommendations I put to the Victorian Attorney-
General in an Expert Report I wrote for the Law Reform Advisory Council in 1994, that the 
legislation in relation to children ought to be restricted principally to the case of dependency 
during minority or to the completion of education. Indeed, the National Committee referred 
to my work and also to that of the New Zealand Law Commission in coming to this 
conclusion.68 

Limiting children’s applications under family provision legislation could be justified 
in several ways. It might be considered that the limit of a parent’s obligations to his or her 
children is controlled by relationships of dependency, reflected for example in the parental 
obligations spelled out in the Family Law Act 1975 (Cth). Beyond this, it might be argued 
that the parent’s testamentary freedom is necessary within a family context. Some would 
argue, for instance, that a power to include or exclude children through such freedom is 
essential to take into account the proper claim of a spouse. Professor Lawrence Friedman 
argued in 1966, for example, that in such circumstances ‘disinheritance of children is both 
common and natural’: 

The average man marries only once and his widow is the mother of his children. She succeeds 
to the husband’s rights as guardian of the children and head of the family. Under these 
conditions it is not ‘unnatural’ to leave nothing to the children. The right to disinherit children 
survives in modern American law, whatever its antecedents, not only because of a bias in 
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favor of freedom of testation, but because disinheritance is functional for the majority of 
testators.69 

The parent’s testamentary power, limited only by claims of dependency, could also be 
justified on the principle that it can be asserted as a control mechanism within the family, as 
advocated by Bentham. 

If the role of Family Provision legislation is defined by such concerns, it would then 
have a limited role in relation to a person’s children or other adults. The jurisdictional basis in 
relation to adult children would then be confined solely to provision of maintenance. If this 
were the favoured approach, it would mean a reduction in the operation of the legislation as it 
presently applies in Australia.  

McGregor-Lowndes and Hannah suggested in a 2009 article that reform with respect 
to children could be to limit claims to dependent or disabled children; or even to go down the 
road of a system of fixed shares for spouses and dependent or disabled children, with 
testamentary freedom over the rest.70 

I note that the New Zealand Law Commission, in its review of the relevant law in a 
1997 report,71 ‘channelled’ Bentham, and recommended a much more restrained approach to 
adult children. It was both a ‘reward’ role and a support one, in terms of maintenance where 
needed. First, the Law Commission recommended that ‘Adult, independent children should 
have a claim only in respect of valuable benefits they have conferred on a parent during the 
parent’s lifetime’.72  In other respects the Law Commission recommended cutting back the 
eligibility of adult children. 

Recognising the conferral of benefit on the parent, is essentially about using family 
provision legislation to reward a particular kind of dutifulness expressly. The philosophical 
problem is the extent to which such matters can, or should, be addressed in the context of 
family provision statutes, rather than the general law. The Manitoba Law Reform 
Commission, for example, was plainly of the view that such concerns should not be the 
province of Family Provision legislation.73 

If the jurisdiction is limited to maintenance, there may be a gap: between 
‘maintenance’ and the unrewarded services or the disappointed expectation of inheritance. If 
the law of Family Provision is not to be the general vehicle for overriding wills which do not 
reward children or others to whom the deceased may be said to be morally obliged, how else 
will such persons seek recompense? Sometimes the reward can be based on some other forms 
of obligation: contract; estoppel; constructive trust; quantum meruit—although in the family 
context the application of such doctrines is often obscured by questions of proving such 
things as intention to enter legal relations, relevance of particular activities to alleged 
contracts, and problems of proving consideration (rather than simply love and affection), and 
by what is unstated rather than what is stated.74 The problem of the illusive ‘testamentary 
promise’, and the failure of classical contract doctrine adequately to deal with it, was 
accorded specific recognition in New Zealand’s Law Reform (Testamentary Promises) Act 
1949. Should Family Provision legislation be made the place for this? Rewarding the virtuous 
was certainly in the mind of the New Zealand Law Commission in its 1997 report. A new 
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chapter in the dutiful child story is, and will continue to be, the role of children, or one among 
siblings, in caring for aging parents.  

In other respects, however, the claims that adult children could make in New Zealand 
were to be greatly circumscribed. The Law Commission was quite firm in saying that there 
was no basis for a consideration of equal shares for adult children: 

No doubt if adult independent children could make only contribution claims many parents 
would continue to make provision during their lives and under their wills for their children, 
and to treat their children equally, just as they do now. But this is what they would want to do. 
The real question is whether, if this is not what they want to do, courts should be empowered 
to override their wishes and to substitute for the will-maker’s wishes the court’s view of how 
the estate should be distributed. 

As far as the Commission can determine from the sociological advice and the submissions it 
has received, there is no clear and uniform expectation that all New Zealanders must leave 
their property to their adult children either equally or at all. There would be little or no public 
support for a legal rule that would compel all or part of a parent’s estate to be shared (in the 
absence of a partner) equally among adult children at the option of any adult child. We have 
referred already … to the absence of any agreement about what precisely the content of a will-
making parent’s ‘moral duty’ to an adult child might be. In the absence of agreement of this 
kind, judicial rewriting of wills is in the Commission’s view not supportable. The view has 
been advanced that even so there is a point where the terms of a will are so patently capricious 
as to justify interference. But this argument employs an extreme case to support a logically 
untenable proposition.75 

In rejecting the openness of the possibilities for adult children through family provision 
claims, the Law Commission said:  

Powers to provide for adult children that are as extensive and indeterminate as those in the 
present law would, if applied to the living, be judged rightly as unacceptable. No reason has 
been advanced why they should apply after a will-maker’s death.  

Finally, the corrosive effect on family relationships of claims by adult children should not be 
overlooked. There is also the delay that under the present law these claims can cause in the 
administration of estates and the uncertainty that the possibility of these claims can add to the 
process of will-making.76 

The only circumstances in which ‘logic must yield to compassion’ were these: 
Adult, independent children should also be entitled to make claims: 

• where they are genuinely in need and it is possible, without unfairness to those 
otherwise entitled to the estate of the deceased, to provide periodic payments 
sufficient to alleviate their need (the child would make a needs claim for a needs 
award); 

 and 

• where what is sought by the child is no more than a memento or keepsake of modest 
value (these memento claims would be disposed of swiftly and simply by a Disputes 
Tribunal).77 

Clearly the Law Commission and I were on the same page. In 2007 I included a consideration 
of some cases under the catchy heading, ‘Bludging as a career move?’, expressing some 
frustration on my part with what I saw as an overly generous approach—particularly where 
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adult children were concerned.78 To translate such gut reactions into a momentum for reform 
on a sound evidence base, however, needs something more.  

5.3 BUILDING THE EVIDENCE BASE 
There has been some foundational work undertaken here, both in terms of canvassing 
attitudes to inheritance and surveying patterns of estate contests. My co-author, Professor 
Prue Vines, undertook a significant empirical study about estate litigation, published in 2011, 
Bleak House Revisited? Disproportionality in Family Provision Estate Litigation in New 
South Wales and Victoria.79 Vines points to studies about inheritance expectations and the 
principal finding in those that ‘the members of the traditional nuclear family continue to be 
dominant in people’s minds as the obvious objects of inheritance’.80 She referred, for 
example, to the 2009 British study of inheritance attitudes, which showed that: 

there was strong support for the original nuclear family over later spouses and for spouses 
over children to inherit; the further the relationship moved from traditional marriage and 
family relationships the less support for inheritance rights there was. It was also clear that ‘a 
substantial proportion of respondents favoured the children receiving something from the 
estate’, a departure from favouring complete testamentary freedom. The respondents ‘viewed 
entitlement to inherit as based on objective criteria such as kinship or length of relationship 
and subjective criteria such as commitment or emotional closeness’. There was a strong 
emphasis on retaining property within bloodlines and maintaining family stability and less 
emphasis on the individual choice of the testator.81 

Vines then refers to the study undertaken by the New South Wales Law Reform Commission 
in 2006 on attitudes to inheritance, reporting similar findings.82 Vines concluded: 

Although there is recognition and acceptance of wider created relationships the view of family 
is still very much centred on blood-related families based on partnership and the raising of 
children. Over the twentieth century the notion that some expectation of inheritance could 
exist for all of these continued to grow, and the idea that the testator could do whatever he or 
she wished diminished accordingly. In response to this expectation legislatures expanded the 
range of possible applicants for family provision.83 

Vines’s work has been built upon by a major empirical project on estate contestation in 
Australia, conducted by a team of Queensland academics, Professor Ben White et al, under 
an Australian Research Council grant, some of the findings of which have been published in 
an article in 2015.84 Vines’s focus had been on the issue of legal costs and the question of 
their proportionality with respect to the size of the estate in issue. White’s study was of a year 
of estate litigation, 2009. The 2015 article, ‘Estate Contestation’, shared the findings of the 
study, with a particular focus on analysing family provision cases, which comprised over half 
of those in that litigation year. While only giving us a slice of empirical data, what we learn is 
intriguing. New South Wales, while the most populous state, is disproportionately 
represented when it comes to family provision matters. (My take on this is that this is because 
the potential ‘pie’ is bigger through the possibilities of notional estate). 
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Vines’s study included speaking to mediators, who are the first port of call in the 
litigation process in New South Wales and Victoria. Mediation became mandatory in all 
family provision cases in New South Wales from June 2009;85 and has become the practice in 
Victoria.86 The aim of mediation was to reduce litigation—and especially costs. In both NSW 
and Victoria mediation can be provided by the court or by private practitioners; in the former 
case it is cost-free. 

So, what do people fight about? The ‘fiercest litigation’, anecdotal conversations with 
mediators reported, occurred in two situations: ‘where siblings are in contest about the 
disposition of the estate; and where the children of a former marriage contest the rights of the 
later widow/er to the estate’: 

Emotions run high in such situations and there is a risk that litigation may be used as a 
weapon for vendetta. Several lawyers spoke of clients who said they didn’t care if the entire 
estate was used up in litigation, as long as the other claimant didn’t get anything.87 

Increasing longevity has meant that the fights among siblings involve a much older cohort—
and the possibility of several marriages (and consequently complex families) and financial 
arrangements extending over much longer periods. McGregor-Lowndes and Hannah 
observed that: 

Older generations are, and will be, living longer, with consequent pressure on savings which 
might largely be spent in maintaining health and accommodation in old age. Therefore wealth 
transmission as death takes place much later than it did at the time that family provision laws 
were first developed in 1900 meaning that surviving spouses and children are older. Secondly, 
wealth is now increasingly expended on education and housing (or housing assistance) for 
younger generations, so that wealth is transferred from parents to children at an earlier point in 
the life-cycle than at death. Wealth transmission of the latter type is often unrecognised as 
such at the point of transfer, resulting in family provision claims being made by adult children 
on the death of their parents, which could be seen as a form of ‘double-dipping’. Aged 
parental testators, and adult child beneficiaries were not the norm in 1900, nor was the original 
thrust of family provision legislation designed to deal with that situation, but rather to provide 
adequately for widows and non-adult children.88  

Tough issues involve estrangement; and this touches on the raw nerve of ‘reward and 
punish’, in Benthamite terms. Courts in Australia and New Zealand may be toughening up, 
however. I note the study made of New Zealand cases by Nicola Peart and Bill Patterson, 
reported in 2007, where the authors observed that ‘the tide has turned’, the courts adopting a 
more conservative approach to family provision claims, with a ‘consequential enhancement 
of testamentary freedom’.89  

The current themes in the cases that do reach court (and not resolved at mediation) 
centre on entitlement and estrangement. I will cite a couple of Australian examples by way of 
illustration. 

6. CASES 
6.1 ENTITLEMENT 

In Revell v. Revell [2016] NSWSC 947, the applicant was the 60 year old son of the testator, 
Tibby. Tibby, a holocaust survivor was 90 years old at his death. His story was one of 
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‘survival, hardship and determination’. His son’s life, in contrast, was described by Pembroke 
J as ‘a modern urban fiasco—for which no one else is to blame and certainly not his father’.90 

Tibby’s assets at death amounted to about $10 million. In his will he left legacies of 
$1.5 million to each of his son and daughter and left the residue to Tova, his third wife, to 
whom he had been married for 22 years. The son wanted more, suggesting $3 million as 
appropriate. As the judge remarked, ‘I have reached a contrary view’.91 

The son had had a ‘fortunate life’. His father had been generous to him, and more so 
than most fathers.92 Tibby described him to friends as ‘a parasite’ and only wanted money.93 
And, despite his own misgivings, he left his two children equal shares in his estate.94 As 
Pembroke summed up, ‘Tibby felt that he had done enough over his son’s lifetime and that a 
legacy of $1.5 million was a sufficient gesture toward him’.95  

Pembroke J referred to remarks of mine quoted by a fellow judge of the NSW 
Supreme Court, Hallen J: 

[Professor Croucher] described with apparent disdain ‘a cohort of independent self-sufficient 
50 and 60 year olds, wanting to get more of the pie from their parents, notwithstanding that 
the parent had made a conscious decision that they had already had enough.96 

In terms of what community standards would expect in such a case, Pembroke J remarked 
that Tibby had discharged his duty to his son and that, ‘at an advanced age, even the most 
loving parent is entitled to cut loose the shackles of the past’. Although he said that there will 
be ‘individual cases where the needs of an adult child cannot be ignored’, this case was not 
one of those.97  

 A sense of entitlement drives much of the litigation surge in New South Wales in my 
view. (Encouraged perhaps by advertising pitches such as ‘Have you been unfairly treated in 
a will?’) Much of it may well be ‘settled’ through the required mediation process that is a 
precursor to getting to court. Much can be written about that. I will restrain myself here.  

An example from Western Australia is Mead v. Lemon [2015] WASC 71, a dispute 
between siblings in relation to a ‘colossal’ estate—at least $800 million. The deceased left 
behind his fourth wife; three adult children in their 40s, the children of an earlier marriage; 
and the plaintiff, Olivia Mead, the 19 year old daughter from another relationship. Under the 
will there was a discretionary trust for Olivia, worth $3 million, to provide for her 
‘advancement and benefit’. There were specific clauses concerning things like alcohol and 
drug use, and religious adherence to ‘traditional faiths’—basically Roman Catholic or 
protestant.98 She could have been excluded and received nothing from the trust. She sought 
$12 million and presented elaborate evidence as to her ‘needs’, including matters that Master 
Sanderson considered ‘clearly fanciful’: to purchase a guitar valued at $250,000.99 Others 
were less so: an anticipation of having four children.100 But how much can you predict about 
the ‘needs’ of a 19 year old? ‘She has a life in front of her the same as any other 19-year-old. 
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Beyond that trite statement nothing is certain’, observed Master Sanderson.101 The 19 year 
old was awarded $25 million. Master Sanderson suggested, in his final comment that her 
siblings ‘can rest easy in the knowledge their half-sister will be financially secure for the rest 
of her life’.102 They are not resting easy: the case is under appeal. 

6.2 ESTRANGEMENT 
In Malone v. Runge [2012] NSWSC 1032, Hallen J summarized the relevant principles in 
relation to evaluating circumstances in which a parent and child have become estranged: 

 
(a) The word ‘estrangement’ does not, in fact, describe the conduct of either party. It is merely the 
condition that results from the attitudes, or conduct, of one, or both, of the parties to the relationship. 
Whether the claim of the applicant on the deceased is totally extinguished, or merely reduced, and the 
extent of any reduction, depends on all the circumstances of the case. 
 
(b) The nature of the estrangement and the underlying reason for it is relevant to an application under 
the Act. ‘... [T]he mere fact of estrangement between parent and child should not ordinarily result, on 
its own, in the child not being able to satisfy the jurisdictional requirement under the Act.’  
 
(c) There is no rule that irrespective of a Plaintiff's need, the size of the estate, and the existence or 
absence of other claims on the estate, the Plaintiff is not entitled to ‘ample’ provision if he, or she, has 
been estranged from the deceased. The very general directions in the Act require close attention to the 
facts of individual cases. 
 
(d) The Court should accept that the deceased, in certain circumstances, is entitled to make no 
provision for a child, particularly in the case of one ‘who treats their parents callously, by withholding, 
without proper justification, their support and love from them in their declining years. Even more so 
where that callousness is compounded by hostility’. 
 
(e) As was recognised by the Court of Appeal of New South Wales in Hunter v. Hunter (1987) 8 
NSWLR 573 …: 
 

If cases of this kind were determined by the yardstick of prudent and intelligent conduct on the 
part of family members, the appeal would have to be dismissed. If they were determined by the 
criterion of the admiration, affection and love of the testator for members of his family, it 
would also have to be dismissed. Such are not the criteria of the Act. The statute represents a 
limited disturbance of the right of testamentary disposition. It establishes a privilege for a 
small class of the immediate family of a testator (the spouse or children) to seek the exercise of 
a discretionary judgment by the Court for provision to be made out of the estate different from 
that provided by the testator’s will. 

 
(f) Even if the applicant bears no responsibility for the estrangement, its occurrence is nevertheless 
relevant to the exercise of the Court's discretion under s. 59(2) of the Act to make a family provision 
order where the jurisdictional requirements of s. 59(1) are met. That the applicant had no relationship 
with the deceased for some years, and that there did not, therefore, exist between them the love, 
companionship and support present in normal parent/child relationships, during those years, is a 
relevant consideration. 
 
(g) The poor state of the relationship between the applicant and the deceased, illustrated by the absence 
of contact for many years, if it does not terminate the obligation of the deceased to provide for the 
applicant, may operate to restrain amplitude in the provision to be made. 
 
(h) Where the applicant has been estranged from the deceased, the application of the Act requires that 
the estrangement be appraised and its causes considered. In addition, s. 60(2)(m) permits the Court to 
consider the character and conduct of the applicant at the second stage of the process. Care should be 
taken not to oversimplify the complex and nuanced relationships within a family by yielding to the 
temptation to condemn categorically the behaviour of one party or the other. Events viewed years later 
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through the cold prism of a courtroom may give a different impression than when the events are set in 
the context of raw emotions experienced at the time.103 

One case to which Hallen J referred was the New South Wales Court of Appeal decision in 
Burke v. Burke [2015] NSWCA 195. On 30 June 2012 Mrs Beryl Burke died, aged 93. She 
was survived by three adult children: Terry, the estranged son; Alan, the executor of his 
mother’s will; and Diana. By her will, dated 23 June 2003, Beryl left a legacy of $100,000 to 
Terry’s son, Stephen, and the residue of her estate to be divided between Alan and Diana.  
She made no provision for Terry, with whom she had had no contact for about 20 years 
before her death. She left a letter explaining why she had made no provision for Terry: he had 
chosen not to be part of her life and had become totally estranged from the family, which had 
caused the family considerable distress.104 

Beryl made the decision that she did not want to give Terry anything. The primary 
judge, Rein J, agreed that she was entitled to do so—whatever Terry’s financial 
circumstances—and dismissed Terry’s application with costs.105 The estate was valued, net, 
at $1.25m, after payment of legal costs and the legacy to Stephen. Terry was bankrupt, being 
discharged just after he filed his summons for an order. 

Terry appealed. He said that the material cause of the estrangement was one particular 
event and that he and his mother both contributed to the misunderstanding. He also said that 
he attempted a reconciliation; although this was rejected by the court as really only being 
about finding where he stood in relation to the estate at a time when he was facing 
bankruptcy. He argued that, having regard to the size of the estate and his financial need, the 
deceased was under an obligation to make provision for him, in the absence of callousness or 
hostility on his part. What he was seeking was about 75% of the residuary shares that each of 
Alana and Diana would receive. The Court of Appeal dismissed the appeal. 

At first instance, Rein J rejected the submission that it would only be the most 
egregious conduct of a child of the deceased that would deprive even an adult child of a right 
to have his or her needs taken into account by the Court, where it is established that he or she 
is impecunious or of very limited financial means.106 Ward JA referred to the statement in 
Hughes (1979) that the stronger the applicant’s case for relief the more reprehensible must 
have been his conduct in order to disentitle him to the benefit of any provision. ‘However, the 
authorities do not, in my opinion, stand for the proposition that in all cases where 
estrangement is not the product of callousness or hostility there is a prima facie entitlement to 
provision.’107   

Ward JA also cited Bergin CJ in Eq, in Ford v. Simes [2009] NSWCA 351: 
It is one thing to make provision for a child, even an adult, where the Court is able to better balance the 
obligations of the testator with the adequacy of the provision made by the testator. However in my 
view it is very important for the maintenance of the integrity of the process in these types of 
applications that this Court acknowledge once again the entitlement of testators, in certain 
circumstances, to make no provision for children. This is particularly so in respect of children who treat 
their parents callously, by withholding without proper justification, their support and love from them in 
their declining years. Even more so where that callousness is compounded by hostility. 

…. [T]here will be cases in which estrangement is such that a testator is entitled to make no provision 
for an estranged child.108 
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But, conversely, Terry contended that, almost as of right, provision should be made in the 
absence of hostility or callousness.109 Ward JA stated that it was for the primary judge to 
evaluate all the relevant circumstances, including, where there has been a period of 
estrangement, the circumstances of that estrangement and whether there has been any attempt 
at reconciliation and ‘that there may be no one right answer: reasonable minds may differ’.110 
[93]. Emmett JA preferred the more certain grounds offered by Justinian as to the causes for 
which children could be disinherited, but agreed with the conclusions of Ward JA.  

Terry not only lost his application, he was also ordered to pay the respondents’ costs 
of the appeal. The hole he dug for himself was a very big one. (He had both senior and junior 
counsel at the hearing). The estate would also have been significantly depleted as a result. 
Beryl would have been turning in her grave. But at least her judgment about virtue and vice 
in her family was respected. 

6.3 CHILDREN V. THE WIDOW 
Another decision that attracted interest around the NSW Bar was Neale v. Neale in 2015.111 
Again it involved the dismissal of an appeal and the direction that the appellant pay the 
respondents’ costs of the appeal. In this case the initial application had been by the adult 
children of the deceased who succeeded in claiming against the widow. 

The deceased, John Neale, died on 25 November 2011, leaving the whole of his estate 
to his widow, Sandra. The value of the estate at the relevant time was between $1.21-$1.45 
million. John had three children by an earlier marriage, two of whom applied for provision. 
They were aged 44 and 43 respectively, each with young children. It was ultimately a matter 
of competing claims. 

Lindsay J awarded legacies to be paid in an amount of $100,000 for each claimant. 
Sandra challenged the orders. She sought to have the legacies set aside and for her costs to be 
paid. Basten JA noted that the amount of costs involved was said to exceed the combined 
amount of the legacies. 

What played a large part in the facts was that the two children were supposed to 
benefit from their grandmother’s estate. The testator’s mother died in September 2005, 
leaving an estate valued at $1.2m, from which she provided two legacies, one to the testator, 
John, and one to his brother. The balance of the estate then went to the grandchildren, 
including the two claimants in this case. In a dispute about his mother’s estate, the 
grandchildren effectively gave up their shares in favour of their father. This was supposedly 
achieved by a representation that John would provide for the children in his own will—after 
he had had his ‘turn’, so to speak. 

The costs of the case were high. It was submitted before the trial judge that the 
appellant’s costs of the trial were in the order of $200,000 and the respondents’ costs 
$170,000. They were estimates based on a four day trial, where it concluded very early on the 
third day. Further costs were likely to be incurred through the appeal. 

The ‘representation’ was not a legal one, in the sense of generating an estoppel, but it 
was part of the overall ‘moral mix’ considered by Lindsay J. Nor was it unreasonable for him 
to have done so, held the Court of Appeal. Costs followed the event. 

7. CONFUSED LOGIC 
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In 2005, the Sydney Law Review published a piece I wrote, prompted in part by the High 
Court’s 2003 decision in Barns v Barns.112 This decision led me to look at family provision 
law, at inter vivos transactions and their intersection with family provision legislation, and, 
basically, to reflect upon the wider question of the foundational ideas in contemporary 
succession law in Australia. It also led me to comment that: 

Family provision legislation today is in a muddle. It jumbles up its original logic and dilutes the logic 
of testamentary freedom. Succession law as a whole, moreover, is straining under conflicting 
pressures.113 

The motivation for saying this was what I see as the pull of different forces.114 On the one 
hand, testamentary freedom is being extended through the introduction of ‘dispensing 
powers’ in all jurisdictions in Australia to overcome deficiencies in compliance with wills 
formalities;115 and by powers of rectification of wills to get closer to what the testator really 
wants to happen with his or her property on death.  

Here we are giving greater scope for the operation of the traditional notion of 
‘testamentary freedom’. We are giving to the individual a broader power to express his or her 
views through wills, or things that are near enough to be good enough, through an expansion 
of the operation of testamentary instruments into what was formerly an impenetrable domain 
of highly technical rules as to validity—the ‘foot or end of the will’ itself filled chapters of 
textbooks. And, if the testator’s intention is not wonderfully clear, there is an increasing role 
for powers of rectification to correct, or fathom, the testator’s real intention.116 All of this 
allows more freedom to the testator. 

But then, at the same time, and in a totally different direction, we are steadily, and at 
times dramatically, expanding family provision legislation. We are being pushed to recognise 
more claimants; to grab, or claw back, more property; to override a testator’s wish to limit 
provision for, or exclude, particular family members in favour of others, or for other 
reasons—all of which represents an overriding of the individual testator’s judgment with 
respect to the property in his or her particular family.  

My pondering upon such things has led me to conclude that there is a real clash 
between ‘individual’ and ‘family’ in the directions of succession law: it is expressed 
philosophically through conflicting narratives on the purpose of, for instance, family 
provision legislation; it is expressed practically through legislation which expands powers to 
intrude upon testamentary territory for entirely opposite reasons.  

There is a balancing between the ‘state’ and the ‘estate’.117 There is a balancing 
between intestacy law, the law of wills and family provision. If you are pushed out of one, 
you may be pushed into another. The Law Commission of England and Wales recognised, for 
example, that it would be undesirable if the intestate schemes did the work of family 
provision.  

There is also an important balancing between autonomy and dynasty; and this is 
played out most clearly in the family provision arena. The National Committee for Uniform 
Succession Laws in Australia, and the New Zealand Law Commission, signalled pegging 
back the claims of adult able-bodied children; and I think this is a good move. There is room 
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for looking after those who need it, who might otherwise ‘become a burden on the state’—
Mill himself supported this,118 but self-reliance is a laudable principle. It is often lost sight of 
in family provision cases. While the principles may be those of ‘past times and do not express 
the values of the present age’, according to Bryson JA in Lloyd-Williams v Mayfield,119 they 
still have a place in the overall philosophical rationale of property and the decision-making 
that is allowed to those who ‘own’ it. 

Dynastic expectations are one thing; increasing longevity is another. If we live into 
our 90s—and many of us will—then dynastic expectations are really those of another 
century. The esteemed American academic, Professor John Langbein, has spoken of the fact 
that children now ‘get their inheritance early’: largely through an investment by parents in 
their education.120 The inheritance of our children is their early childhood—their education 
(from long day care, through to private school, for many; and then to university)—they get 
‘their inheritance’ as part of their ‘maintenance, education and advancement in life’. Parents 
don’t die now in a way that produces an orderly fulfilment of dynastic expectations of 
children. Wills, after all, are the one last great act of control over one’s children, the right to 
be respected and honoured in one’s dotage through the power that testamentary freedom 
gives us. This sounds harsh, but it is the reality of the lives of many seniors. Such feelings are 
alive and living and well in contemporary probate practice as it was at the time people like 
Locke, Bentham and Mill wrote. The children usually don’t see it that way—hence family 
provision practice. From their side of the family equation there is a gut sense of ‘entitlement’, 
an almost dynastic assertion of right. I am with Jeremy Bentham here, 

Succession law is one of the slower moving waterways of jurisprudence—but also 
one of the most fundamental and most significant philosophically in relation to property in 
families. Law reformers have launched a number of ships into that waterway and it remains 
to be seen how many will successfully steer through the further navigational hazards of state 
legislatures in time. The key issue is, ultimately, the balance—between the widow (spouse) 
and the bairns’ parts of old. The challenge, in contemporary terms, is not only this, but also to 
accommodate the increasing move of family property into non-estate areas. The goal of 
simplicity may founder upon—or at least have to navigate through—these challenges. The 
challenges for the future also include a number of eddies (to continue the nautical 
metaphors):  

• the role, if at all, of ‘dynastic’ expectations;  
• the role, if at all, of the notion of being ‘deserving’ (or not);  
• the problem of serial monogamy—does the duration of a relationship matter and how 

do you achieve a balance between the spouse and children of the intestate’s from prior 
relationships;  

• the role of responsibility, between the state (as the universal default ‘parent’) and the 
individual estate; and  

• the balance between the absolute entitlements of intestate distribution and the 
discretionary, and application-based, framework of family provision.   

The dispensing power cases and the family provision cases show the tensions that are 
evident in succession law today. They are not getting better. Family provision is, in my view, 
right out of hand. It is on a slippery slope where adults are concerned. I would clearly 
distinguish the position of partners/spouses from that of children. Marriages, or marriage-like 
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relationships, are based on different logic than simply being a child (or analogous 
relationship) of someone. A good look at family provision legislation in its real context is 
needed – namely what role does, and should, property play in families. Unless we seriously 
look at such questions then we will continue to tinker with the legislation, a bit this way, a bit 
that, and end up writing a blueprint for bludging. There is room for looking after those who 
need it who might otherwise ‘become a burden on the state’. Mill himself supported this.121 
But self-reliance is a laudable principle. It is often lost sight of in family provision cases. 

The liberal philosophers lauded the self-reliant individual and the value in the sweat 
of the brow—the true justification of property. The expression of that in our law is the right 
to travel at the front of the plane in our dotage and to let, indeed encourage, our children 
along their own road in life.122 (It is the Reg Ansett philosophy.)123 

My parents are in their mid-90s and wonderfully fit, energetic and fiercely intelligent 
as ever. Long may they live and continue to enjoy it! 
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