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Reconsidering Family Property Law in the Post-
Marital Age 
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The last forty years or so have seen massive changes in family life in many post-Christian countries. 
Marriage is no longer the only accepted basis for family formation, and indeed in many countries, more 
children are born outside of marriage than within it. Ours is, to some extent, a post-marital age. What 
kinds of relationships, then, should be covered in default rules for property division if the relationship 
breaks down? These issues are explored through three vignettes. Chris and Sandra are in their mid-
20s and are contemplating if and how to formalise their relationship. Amir, a refugee from Afghanistan, 
is married to Sanaubar. They have three children together. He takes a second (de facto) wife, Basira, 
and they also have a child together. The relationship with Basira does not last. Melissa has had a 
succession of relationships, including a failed marriage. She gains sole ownership of the former 
matrimonial home in the divorce. Then she lives with Jim for over five years in an intimate domestic 
relationship; but neither wanted to marry. Finances were kept separate. In the light of these vignettes, 
consideration is given to whether dyadic Judaeo-Christian marriage can remain the paradigm for a 
default law of property division on separation. 

The review of the Property Relationships Act 1976 is surely a timely one. The last forty years 
have seen very rapid social change, but especially in terms of family life and moral values 
about sexual behaviour in western countries. New Zealand, it seems, is no exception to the 
patterns of change in post-Christian societies.  

The emergence of the post-marital age 

The idea that many of these societies could actually be post-marital societies, as well as post-
Christian societies, may at first be confronting. Marriage still remains reasonably popular as a 
basis for a long-term commitment amongst university-educated people in western countries. It 
remains obligatory as the basis for family life in deeply religious communities. For many in 
LBGT communities, achieving legal recognition of their relationships as marriages has been a 
fervently sought goal.  

However, as university-educated people moving in professional circles, we need to resist the 
temptation to see the world around us through the coloured glasses of those with whom we 
associate. For a large proportion of the population in western societies, marriage is no longer 
seen as the conventional norm for founding a family.1 Yes, marriage still remains the most 
common form of couple relationship within Western Europe, but the gap between marriage 
and cohabitation as a family form is narrowing. For example, figures from 2013 show that in 

                                                

1  In the United States, see the analysis by Charles Murray, Coming Apart: The State of White America, 1960-
2010 (New York: Crown, 2012) which compares the situation for university-educated and non-university 
educated people respectively, and shows great disparities in terms of marriage rates. See also JD Vance, 
Hillbilly Elegy (New York: Harper Collins, 2016). 
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Sweden, 24 percent were cohabiting and 27 percent were married.2 The gap is not as close in 
other European countries, but France is not too far behind Sweden. In 2006, 26 percent in that 
age group were cohabiting and 39 percent were married.3 Fewer people in other European 
countries are in any form of cohabiting relationship at all. More than 45% in this age group are 
single in some European countries.4  

If the growth in cohabitation as a form of family formation were confined to childless couples 
it would not represent a major transformation in family life. Cohabitation could be seen then 
as a form of trial marriage or precursor to marriage. However increasingly, cohabitation is a 
context for childrearing, and a significant percentage of women give birth to children without 
cohabiting with the father.  

In Britain, for example, 47.4% of all births occurred outside of marriage in 2013.5 Half or more 
of all births are ex-nuptial in Belgium, Bulgaria, Estonia, France, Iceland, Slovenia, 
Norway, and Sweden. The highest rate is in Iceland at 65% of all births.6 In New Zealand, 
nearly half of all births are now outside of marriage.7  

While many ex-nuptial births across Europe are in cohabiting unions, there are significant 
variations between countries. In the USA, between 2006 and 2010, 24% of first births were to 
women who were neither married nor cohabiting.8 In Australia, about 13% of all births were to 
single mothers without the father living in the home in 2005, double the rate in the first half of 
the 1980s.9  

Rates of ex-nuptial births are particularly high in certain South American countries. According 
to one comparative study, 84% of births in Columbia occur outside marriage. In Peru, it is 76%, 

                                                

2   World Family Map, 2015: Mapping Family Change and Child Wellbeing Outcomes (ChildTrends, 
Washington DC, p.15, at http://www.childtrends.org/wp-content/uploads/2015/09/2015-
39WorldFamilyMap2015.pdf. 

3  Ibid. 
4  Ibid. For example, in Germany in 2013, 42% were married and 11% in de facto relationships, a total of only 

53% living in intimate domestic partnerships. In Ireland the figures were 38% and 14% respectively in 2011, 
that is, only 52% in any form of intimate domestic partnership. 

5  Office of National Statistics, Births in England and Wales, 2013, (2014). 
6  Carl Haub, ‘Rising Trend of Births Outside Marriage’, Population Reference Bureau (2013) at 

http://www.prb.org/Publications/Articles/2013/nonmarital-births.aspx 
7   See OECD data: https://www.oecd.org/social/family/SF_2_4_Share_births_outside_marriage.pdf.  
8  Gladys Martinez, Kimberly Daniels & Anjani Chandra, Fertility of Men and Women Aged 15–44 Years in 

the United States: National Survey of Family Growth, 2006–2010, National Health Statistics Reports, no 51, 
April 12, 2012, p.9, National Center for Health Statistics (USA) at   
http://www.cdc.gov/nchs/data/nhsr/nhsr051.pdf. 

9  Paula Laws, Samanthi Abeywardana, Jane Walker and Elizabeth Sullivan, Australia’s mothers and babies 
2005, National Perinatal Statistics No. 20, Australian Institute of Health and Welfare, Canberra, 2007. 
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Nicaragua, 72% Chile, 71% and in Brazil, 66%.10 Some cohabiting couples who have children 
will go on to marry (as the capstone to their committed relationship rather than the foundation 
stone); but many see no need to do so.  

It follows that in many countries of Europe, North and South America, and in the Antipodes, 
we live increasingly in a post-marital age. While de iure marriage may be a common form of 
family structure, it is no longer the only conventional context for conceiving and raising 
children. Indeed, in many countries of Europe and South America, a substantial majority of 
children are not born within marriage, and many may well go throughout their childhoods 
without living in a home in which two adults, including at least one of their parents, are married 
to one another.11   

Family law – rethinking foundational concepts 

These demographic changes create challenges for many jurisdictions because marriage has 
traditionally provided the structural framework for the family law system. Property sharing and 
spousal maintenance rights have historically been premised upon marriage. Remedies became 
available upon separation and divorce. Spousal maintenance, while it has more than one 
rationale, has traditionally been conceived as a remedy available to an innocent party in the 
event of a divorce for fault. Typically, and if he had disposable income, the guilty husband was 
held to his promise of lifelong support for his wife, a promise which was sometimes given 
effect through indefinite maintenance. Cohabiting couples make no such public promises of 
lifelong support to each other.  

Broadly speaking, jurisdictions have responded in three ways to the conundrum of how to treat 
non-marital relationships. The first is to adopt an assimilationist approach in which informal 
heterosexual and same-sex relationships are treated as equivalent to marriage after a certain 
time. This is the position, for example, in Australia and New Zealand. In Australia, once the 
parties (whether heterosexual or same-sex) have lived together for more than two years or have 
a child, the property and maintenance consequences of marriage apply to them. 

The second approach is to allow people to register their partnerships without getting married. 
In the Netherlands for example, registered partnerships are open to both heterosexual and 
homosexual couples, and have almost the same effects as marriages.12 The consequence of 
choosing neither to marry nor to register one’s partnership is that the relationship does not 
attract marriage-like consequences.  

                                                

10  World Family Map, 2015, above n.2 at 20. 
11  For American data, see Larry Bumpass and Hsien-Hen  Lu, ‘Trends in Cohabitation and Implications for 

Children's Family Contexts in the United States’ (2000) 54 Population Studies 29. 
12  Wendy Schrama, ‘Reforms in Dutch Family Law During the Course of 2001: Increased Pluriformity and 

Complexity,’ in International Survey of Family Law 2002, 277 (Andrew Baiham ed., 2002); Family Law 
Legislation of the Netherlands (Antwerp: Intersentia, Ian Sumner & Hans Warendorf (trans.), 2003). 
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The third approach is to recognise cohabiting relationships for some purposes but to leave 
property rights on the breakdown of the relationship to the general law. Recognition of 
cohabiting relationships has long been a feature of social security law in many jurisdictions, 
for example. Governments have taken the view, understandably, that a person should not be 
able to claim unemployment or sickness benefits without taking account of the income of a 
cohabiting partner, just as would be the case if the couple were married. To do otherwise is to 
impose a marriage penalty. Such jurisdictions have ad hoc recognition for cohabiting 
relationships across a range of other areas of law, but stop well short of full assimilation. 

Exploring the issues through stories  

The issues confronting any law reform body seeking to evaluate options for reform are 
explored, in this paper, through three vignettes, three stories. All of them are fictional, but all 
of them reflect real issues for people whose circumstances, if they break up at least, are 
governed by a single default regime of property law, subject to their capacity to contract out of 
it. Their stories illustrate the square pegs seeking to fit into the round holes of the existing law. 
Storytelling is perhaps not a conventional technique for legal writing, but it has its uses.13 In 
this paper, the stories may help to expose the fictions on which the law itself is founded – for 
example that de facto relationships are ‘just like’ Judaeo-Christian marriages. 

I  Chris, Sandra and the meaning of ‘marriage’ 

Chris and Sandra are a young couple in their mid-20s. Chris graduated from Monash 
University. He has been working in a hospital as a radiologist. Sandra is a nurse. They met just 
over two and a half years ago at a social event in the hospital. One thing led to another. Before 
too long, their relationship became sexual. 

In the first few months that they were a couple, they had a conventional dating relationship 
involving occasional overnight stays at one place or the other. Sandra lived at that time in 
nurses’ quarters, close to the hospital. She had her own room, but it was not all that large, and 
she only had a single bed. Chris felt a little awkward sleeping over there, so they tended to have 
sex at Chris’s place, and Sandra would stay the night there unless she was on the early shift. 
Initially, she stayed over about two nights per week, but after a while, that increased to about 
four nights per week. Of course, it varied from one week to another, and no-one kept records. 
Why would it matter?  

Chris’s apartment is a one bedroom place in the inner city. Chris had managed to purchase it 
with a $100,000 loan from his parents and a huge, but manageable, mortgage.  

About 20 months ago, Chris suggested to Sandra that she might like to move into his place. 
There was no point in her paying rent for the room in the nurses’ quarters if she wasn’t living 

                                                

13   Lisa Sarmas, 'Storytelling and the Law: A Case Study of Louth v Diprose' (1994) 19 Melbourne University 
Law Review 701. 
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there all that often. She agreed, and about three weeks later, she moved in.   

Mostly, they kept their finances separate. Chris paid all the mortgage and outgoings on the 
apartment. They put money into a joint account for groceries. When they went out to a 
restaurant or to the cinema, Sandra usually paid because Chris really couldn’t afford it while 
paying the mortgage and electricity bills. Sandra didn’t mind. It was the price of going out and 
having a good time together.   

Over the last few weeks, they have been talking about their future. Sandra would quite like to 
get married – or at least she thinks so. There is a part of her that is very traditional. Sandra, in 
that frame of mind, wants the white dress and the large party. She wants that special day. 
However, another part of her recognises that the special day can be extraordinarily expensive, 
and changes little, because after that special day - and perhaps the honeymoon in an exotic 
location - their lives will be exactly the same as they were before. Sandra is not religious, so 
marriage is not important to her from that perspective; but it is what her parents did, and while 
they probably wouldn’t say it so bluntly to her, it is what they would like for her too. 

Chris is very hesitant about marriage. He loves Sandra; but he is also not sure whether this 
relationship is a long-term prospect. One reason is the arguments they have had recently; he 
knows it is 80% his fault. He buries his feelings and they build up until he explodes. Then he 
finds it really difficult to get over the fight for days on end. He sulks and broods. Apologies are 
eventually offered and received, but each of these arguments have left their relationship just a 
little more unsteady. Another reason for being uncertain about marriage is that he is really 
attracted to a female colleague in his office. Chris is just not too sure about the whole fidelity 
thing.  

Perhaps the main reason why he is hesitant is that his long-term plan has been to work overseas 
for a few years – perhaps in the UK; maybe in Germany. He has a UK passport, and can quite 
easily find work as a radiologist. Sandra has made it clear that she doesn’t want to move 
overseas, and in particular has no interest in living in Europe. She is very close to her parents 
and her older sister, who has two young children. The sister loves having Sandra around to help 
out.  

Chris and Sandra have yet to have a serious conversation about children. Sandra still feels too 
young, and is content to enjoy her sister’s children while being able to hand them back. 

Chris has a friend, Tim, who recently graduated in Law and now works for a family law firm 
in Melbourne. They invited him over to dinner one night and openly talked about their thoughts 
about getting married.  Tim went through the different options. They may choose a religious 
wedding, as long as they can find a minister of religion prepared to marry them. There are some 
nice old Anglican churches with a medieval stone look if that is the kind of setting that they 
want for their wedding.  

Alternatively, if they just want something secular, they could get married in a registry office. 
Tim showed them the website for the Victorian Marriage Registry which promises “elegant 
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civil marriage ceremonies on weekdays and weekends for couples seeking an intimate and 
simple wedding” in an old heritage-listed building in the city.14 Another option, he explained, 
is to purchase the services of a private marriage celebrant who may be able to conduct the 
wedding in some other special location.15 “If you don’t want to marry”, Tim explained, “you 
could just register your relationship.”  In Victoria,16 as in many other parts of the country, for 
example Queensland,17 couples can enter into a “registered relationship”. A registered 
relationship has the same effects as marriage for the purposes of the law of that jurisdiction.18 
In federal law, the relationship will be treated as a ‘de facto relationship’.19  

“How is a registered relationship different from a marriage at a registry office?” Sandra asked.  

“I don’t know really” said Tim. “I suppose you just skip the ‘elegant ceremony’ bit”.   

“Much cheaper”, said Chris. 

Tim explained that while these are all options for Sandra and Chris to formalise their 
relationship, actually they have no need to do so, for they will be treated as married just by 
living together for at least two years.  

“There is now almost no difference at all between being married and living in a ‘de facto 
relationship’ in any area of state or federal law” he told them.  

He went on to explain (in a little more detail than Chris and Sandra wanted to hear) that the 
trajectory of law reform at both state and federal levels over 20 years had been to insert the 
words “or de facto” where ever the word ‘marriage’ or ‘spouse’ appears in legislation. Initially 
this was to address the issues for heterosexual couples who do not marry, and later the term ‘de 
facto’ was extended to include same-sex couples.  

“So you mean that it doesn’t matter whether you marry, register your relationship without 
marrying, or don’t formalise your relationship at all – you just end up being married anyway?” 
said Sandra, astonished. 

 “Oh no” Tim replied, “if you are married and the relationship ends you need to get divorced”.  

Then he thought for a moment, and went on: “Well, you need to get divorced if you want to 

                                                

14  http://www.bdm.vic.gov.au/home/marriages/victorian+marriage+registry/. 
15  By authorizing marriage celebrants, Australia has partially privatised the solemnisation of marriages. It need 

not be a state official who pronounces the couple duly married. It is sufficient that it is someone who has been 
authorised by the government to take weddings. For secular celebrants it is a professional occupation, or a 
business. 

16  Relationships Act 2008 (Vic). 
17   Registered Relationships Act 2011 (Qld). 
18  For example, the Civil Unions Act 2012 (ACT), s.6(2) provides: “A civil union is different to a marriage but 

is to be treated for all purposes under territory law in the same way as a marriage.” 
19  Family Law Act 1975 (Cth) s.4AA. 
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marry again; but I suppose if you just want to live with someone else you don’t really need to 
get divorced at all. Anyway, a divorce is just a formality. It takes less than five minutes for the 
Registrar to pronounce the divorce, and if there are issues about property, maintenance or the 
children, they are dealt with entirely separately.” 

“So all roads lead to Rome?” said Chris.  

“Exactly” Tim replied.  

A few days later, Chris rang Tim and asked him what counts as a de facto relationship. Tim 
explained that it is very complicated. You don’t actually have to be living together full-time to 
be treated as a de facto couple. Chris said that he and Sandra had now been living together for 
about 20 months, but for some time before that Sandra had been sleeping over quite regularly.  

“How regularly?” asked Tim.  

“Well it varied.” Chris replied. “Sometimes two nights a week; often it was four nights per 
week. To be honest, I can’t remember all that clearly. Why does it matter?”  

“It matters”, Tim replied, “because the court may say you were living together long before 
Sandra actually moved in full-time; but there is no rule about it. Two nights per week might 
not be enough. Four nights per week probably would be. It all depends on the judge.”20  

“Do you mean that already, we could have been living together for over two years when I 
thought we had only been living together for 20 months?”  

“Yes, and that has just the same legal effect as being married”, said Tim. At least, Tim consoled 
him, he and Sandra are not living together in New Zealand. There, if they split up after three 
years, Sandra could be entitled to half the apartment. 

*************** 

Chris and Sandra illustrate the situation of many young people who live in a post-marital age.  
Forty years ago, their story would have had little resonance. Few couples in 1976 lived together 
before marriage and even fewer lived together without necessarily intending to marry at all. 
Forty years ago, Chris and Sandra would probably have been married by the time they were 24 
and the assumption on which that marriage was predicated was that it would be for life. Implicit 
also in the idea of marriage was that they would become a single socio-economic unit in which 
the major items of property were not his or hers but theirs - whatever the state of the legal title.  

                                                

20   Mushin J observed in Moby and Schulter [2010] FamCA 748 at [140]: “In my view, if a couple do not live 
together at any time, they cannot be seen as being in a de facto relationship. However, the concept of “living 
together” does not import any concept of proportion of time. In particular, it does not require that a couple 
live together on a full-time basis. On the basis that one or both members of the couple may also be legally 
married or in another de facto relationship at the same time as they are in the subject relationship, it must 
follow that it is feasible that the subject relationship might involve the parties living together for no more than 
half of the time of that relationship. Further, there is nothing to suggest that it must be even as much as half 
of the time.” 
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Marriage was also a necessary precursor to having children together. Ex-nuptial births were 
then quite uncommon. Australian data indicates that in 1976, only 10% of births were ex-
nuptial.21 Less than half of the ex-nuptial births in 1977 were acknowledged by the father,22 and 
it is likely that in the cases where the father was not on the birth certificate he was not living 
with the mother. 

There were not even any statistics available for de facto relationships in Australia before 1982. 
In that year, a survey by the Australian Bureau of Statistics indicated that about 5% of all 
couples living together were unmarried. They were concentrated in the under 30 age group.23 
All that has changed now.  

Chris and Sandra are not a married couple. They moved from living apart to living together for 
practical reasons to some extent – there was no point in paying rent on an additional place if 
they were comfortable living together.24 Are they ‘like’ a married couple? Perhaps the closest 
analogy to the Chris’s and Sandra’s of forty years ago is that they are a couple who are in a 
committed dating relationship, thinking about engagement, perhaps already engaged. Of 
course, that is a distant analogy, for the stages of relationship-building of old, involving 
acquaintance, dating, engagement, marriage, commencement of cohabitation and then 
childbirth are no longer the most conventional pathways for people to start living together as a 
couple.  Most couples in Australia who get married live together beforehand these days, and 
many will not marry at all. That pattern is common to post-Christian societies. 

Chris and Sandra’s relationship has lasted two and a half years, and they are contemplating 
means of formalising it; but whatever analogy one draws to the formation of relationships forty 
years ago misses an important aspect of their relationship – that Chris and Sandra live in the 
present. Except when they have arguments, they enjoy the present together. There is a possible 
future to be sure, but commitment is at best in the category of ‘maybe, but not yet’. Chris is 
seriously contemplating another future  - work in Europe – of which Sandra will not be a part.  

The Chris’s and Sandras of forty years ago thought of marriage as being both about the present 
and the future. Marriage was the precondition to living together for all but a very few; for many 
it was also the precondition for beginning a sexual relationship. The wedding night was the 
consummation of the marital covenant and the culmination of a (usually) long process of 
courtship, involving consideration about whether this man or this woman was someone to 

                                                

21  Siew-Ann Khoo and Peter McDonald, ‘Ex-Nuptial Births and Unmarried Cohabitation in Australia’ (1988) 
5 Journal of the Australian Population Association 164.  

22  Ibid, Table 2, p.167. 
23   Ibid at 168. 
24  Research by Carmichael and Whittaker found that for many people they interviewed in their study, the move 

from living apart to living together occurred for pragmatic reasons. The most important of these was to avoid 
the cost of maintaining two residences: Gordon  Carmichael and Andrea Whittaker, ‘Living Together in 
Australia: Qualitative Insights into a Complex Phenomenon’ (2007) 13 Journal of Family Studies 202. 
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whom they could commit till death us do part. 

That is simply not the world of many of the modern Chris’s and Sandras. Sandra hears in her 
head the cultural echo of that idea of marriage – a cultural echo from her parents and the older 
generation of which they are a part; but she is understandably confused about what exactly 
marriage is, when it may involve simply paying a commercial celebrant whom they have never 
met before and who means nothing particular to them, to pronounce them husband and wife. 
Sandra will certainly hope for longevity, as may Chris, if he commits, but for decades now, 
marriage has been terminable by the decision of one partner without the other one having any 
right to prevent it. It is as freely terminable, in Australia at least, as a de facto relationship, but 
for the need to pay the government a substantial fee in order for a court official to pronounce 
the divorce. 

Furthermore, Sandra is not the dependent woman of forty years ago, and she does not intend 
to be in future. Theirs is not, at this stage anyway, a union of hearts, minds and finances. Their 
finances are separate but interconnected. Yes, in some ways she helps him out with a few extra 
expenses, and indirectly that helps him pay the mortgage; but if she were still paying rent on 
her nurses’ quarters, she would have been able to save far less than she has done now.  

Chris is troubled by the idea that the law might treat him as if he were married. The very choice 
that he is weighing up – whether to commit to Sandra in the long-term – is the choice that the 
law presumes to have already made for him by conferring, or perhaps imposing, upon him 
marital rights and obligations.  

Furthermore, no Australian lawyer could confidently advise Chris whether he has already been 
in a de facto relationship for more than two years and whether Sandra will have a claim for 
property settlement if they break up because he moves to England or Germany. So much 
depends on the broad discretion that judges have both in determining when the de facto 
relationship began and what significance it has for their property rights.  

 
III Amir, Basira and de facto polygamy 

Amir and Sanaubar were married fifteen years ago. They are both first-generation migrants to 
New Zealand. Their families came from Afghanistan as refugees. Amir works as a security 
guard in downtown Wellington. Theirs is a traditional Afghan marriage. Sanaubar stays at 
home and covers up if she goes out in public. They have three children. 

Just over four years ago, Amir told Sanaubar that he wanted to take another wife. Basira is nine 
years younger than Sanaubar. Sanaubar was not all that happy about it, but she acceded to it, 
as this is an accepted norm within her cultural and religious tradition. Amir approached a 
visiting imam from Pakistan to conduct the ceremony. He and Basira were married in 
accordance with Afghan Islamic customs a few weeks later. Basira fell pregnant quite soon 
thereafter and now has a son who has just turned three years old. 
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Sanaubar and Basira have been in constant conflict ever since Basira joined the household. 
Sanuabar did not like the way that Basira cooked and cleaned up in the kitchen and there were 
a thousand other conflicts, great and small, that disturbed the harmony of the family. Amir 
would come home frequently from a tiring day (or nightshift) to find that he was caught in a 
battle between his two wives, as well as having to deal with squabbling children. 

He loved both his wives and all his children, but the situation was becoming intolerable. He 
thought about divorcing Sanaubar, but that was difficult. She came from an influential family 
within the Afghan community in New Zealand, and he feared repercussions if he were to 
divorce her. Besides, she was the mother to his three oldest children and she ran the household 
well. He decided instead that Basira had to go. So he pronounced the talaq divorce in 
accordance with his tradition, and Basira went back to live with her parents. 

Basira was distraught. It is shameful to be divorced in her culture. She left school when she 
was 17 and before her marriage to Amir was working as a checkout assistant in a supermarket. 
She has no particular skills or qualifications to fall back on.  

Basira, in the presence of her mother, spoke with a cousin Khaled, who had studied family law 
at the University of Otago under Prof. Mark Henaghan. “What can I do?” Basira asked, tears 
welling up in her eyes. “Amir says my rights are in accordance with our marriage contract – 
nothing more”. Khaled explained that under New Zealand law, Basira wasn’t actually married 
at all. Was she in a de facto relationship? He explained that this is defined in Section 2C of the 
Property Relationships Act as a relationship between 2 persons who live together as a couple. 
“We weren’t a couple!” said Basira. “There were three of us all living together with our 
children!”. Khaled looked troubled. Could Amir and Sanaubar be a couple and Amir and Basira 
be a couple?25 Surely Amir and Sanaubar did not cease to be a ‘couple’ at the time that Basira 
joined the household? 

Eventually he asked a friend, Bill, who is a family lawyer. He told Khaled to look at s.52A and 
52B. According to these sections, you can have a marriage and a de facto relationship at the 
same time, and two de facto relationships at the same time. “These relationships can be 
contemporaneous”, said Bill. That means Amir could be in a de facto relationship with 
someone while still living with his wife.26 The problem, he explained, is that the section only 

                                                

25  Similar issues of interpretation arise in Australian law. Judicial interpretation of the idea of a de facto 
relationship remains dyadic (see Jonah and White (2011) FamCA 221; affirmed on appeal in Jonah & White 
[2012] FamCAFC 200) but it is explicitly recognised that two de facto relationships can exist at the same 
time: Family Law Act 1975 s.4AA(5). It remains unclear whether de facto polygamy within the one household 
can be recognised, or whether it is necessary that the one who is party to two different de facto relationships 
simultaneously should live across two different households with each of the partners during parts of each 
week or month: Jenny Richards and Hossein Esmaeili, ‘The Position of Australian Muslim Women in 
Polygamous Relationships under the Family Law Act 1975 (Cth): Still ‘Taking Multiculturalism Seriously’?’ 
(2012) 26 Australian Journal of Family Law 142. 

26  Section 52A(3), Property Relationships Act 1976 provides: “For the purposes of this section, a marriage and 
a de facto relationship are successive if the de facto relationship begins during the marriage, but after the 
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applies to cases where the court is faced with competing property orders, that is, an application 
made by the wife and another one by the de facto partner. 

 “That’s not the situation” said Khaled. “Amir continues to live with and be married to 
Sanaubar. They live in the family home owned by Amir. He won’t divorce Sanaubar ever, 
because he likes her, she is the mother of three of his children, and he is terrified of her uncle. 
So what will the court do if there is an application by Basira as a former de facto partner to get 
half the house and furniture?”  

Bill had no idea. That afternoon, Khaled rang Mark Henaghan.  

*************** 

Amir and Basira are of course fictional. There is very little information about the extent of de 
facto polygamy amongst members of the Islamic community in western countries; but 
anecdotally at least, the given scenario is not unrealistic in Australia.27 Such polygamous 
relationships may exist in New Zealand also. Assuming this is so, how should the law deal with 
the issue? 

Amir and Basira were married in accordance with the norms and traditions of their culture, and 
it is probably quite irrelevant to them that they were not married in the eyes of the law in New 
Zealand. Their marriage was recognised by their families and the extended Afghan community 
of which they are a part; and that is probably all that mattered to them; but it was a very different 
form of marriage to that in western countries. Purists may object to the description of their 
relationship as a ‘marriage’ because the law prohibits bigamy. However, it does not prohibit a 
wife and a de facto partner living together with the man in the same household. 

While, according to their culture and faith, Amir and Basira were married, the analogy to 
marriage breaks down if the paradigmatic relationship of marriage with which this is being 
compared is dyadic. Judaeo-Christian marriage provides the normative substratum for 
legislation like the Property Relationships Act 1976. The notion, in Christian teaching, that a 
man should be joined to his wife and the two should become one flesh, was translated into the 
common law by seeing the husband and wife dyad as involving one socio-economic unit. The 
traditional position was that married women had no legal existence apart from their husbands. 
This was expressed most famously by Sir William Blackstone in his Commentaries on the 
Laws of England: “By marriage, the husband and wife are one person in law; that is, the very 
being or legal existence of the woman is suspended during the marriage, or at least incorporated 
and consolidated into that of the husband: under whose wing, protection and cover she performs 

                                                

spouses cease to live together as a married couple.” If the relationships are not ‘successive’ in this sense then 
they may be “at some time contemporaneous”. That is, one can be in a de facto relationship while still living 
together with one’s wife.   

27  See above, Richards and Esmaeili, n.25.  See also Mohammed Salah & Gastana [2011] FamCA 440. 
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every thing.”28  In the civil law, the idea of community property was the norm, but management 
of the community property was typically under the husband. 

Marriage, in the Christian tradition at least, was indissoluble; if a marriage broke down, 
separation from bed and board was permissible. Eventually, and with some reluctance at first, 
countries of the western legal tradition permitted divorce. However, the lifelong nature of the 
marriage covenant was reflected in the ancillary relief. Spousal maintenance was the means by 
which an erring husband could be held to his promise to support his wife till death do them 
part. 

The equal division of the marital property on divorce still reflects the idea that in the intact 
family the husband and wife have everything in common, justifying the equal sharing if they 
separate. That doesn’t work for Amir, Sanaubar and Basira’s situation where one out of three 
adults in this domestic triad is leaving the family home, together with her young child, while 
the other two adults remain.  

One would imagine that a New Zealand judge would rely on the exceptions to the rule of equal 
sharing of the family home and other marital property to avoid the absurdity of forcing the sale 
of the home in which Sanaubar lives with Amir and their children. Basira’s claim must be 
satisfied in some other way, and no doubt it will be; but on what principles? Certainly, 
Australian law has no answer to this problem. The entire jurisprudence of family property law, 
such as it is, rests upon assumptions about what is just and equitable when dyadic relationships 
break down. 

Another question that this scenario raises is the extent to which New Zealand law should 
recognise and respect the religious and cultural substratum of Amir and Basira’s relationship. 
As Afghans living in a foreign land, Amir and Basira maintain their cultural identity and 
traditions, together with the migrant Afghan community., and their divorce is likely to be 
governed by Islamic norms mediated through the imams.29 New Zealand has welcomed them 
as refugees. Their polygamous relationship is entirely lawful (as long as no-one tries to register 
the second marriage as a de iure marriage). Their relationship is also recognised to some extent 
in ss.52A and 52B of the Property Relationships Act 1976. Should New Zealand law respect 
their cultural traditions when it comes to property division? 

These issues do not only arise for new migrants from countries where polygamy is accepted. 
They will also arise if the courts have to adjudicate on the breakdown of a relationship that is 
polyamorous. Polyamorous relationships are sexually intimate relationships between three or 
more consenting adults. Sexual relations may occur between any of the participants in the 
group, rather than involving concurrent dyadic heterosexual relationships with one man.30 

                                                

28  Willian Blackstone, Commentaries on the Laws of England (1765), Bk 1, Vol 1, Ch 15. 
29   In Australia, see Ghena Krayem, Islamic Family Law in Australia: To Recognise or Not To Recognise, 

(Melbourne: Melbourne University Press, 2014).  
30  Hadar Aviram and Gwendolyn Leachman, ‘The Future of Polyamorous Marriage: Lessons from the Marriage 
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Furthermore, polyamorous relationships may be primary and secondary – that is, there may be 
a primary couple with openly acknowledged secondary or tertiary relationships in involving 
some level of commitment outside of the household.31 According to Aviram and Leachman, 
the polyamorous community distinguishes itself from the religious variant of multiparty 
relationships, polygamy, in its members’ commitment to non-monogamy and acceptance of 
queer sexualities.32 These relationships may not be common in western societies but they are 
not numerically insignificant.33 

IV Melissa, Jim and intimate house-sharing  

Melissa, who lives in Christchurch, has had a succession of intimate domestic partnerships. In 
her 20s, she had two de facto relationships lasting about 18 months each. The first one ended 
when her boyfriend got a job in Auckland. She had good reasons for not wanting to move from 
Christchurch and they decided to part ways. They remain friends. The second de facto 
relationship ended with her boyfriend being charged with assault following an argument in 
which he lost control, pinned her to a wall and held her arms so strongly that he caused bruising.  

After that, Melissa was wary of intimate relationships with men; but she wanted children and 
saw marriage as the necessary precondition for bringing a child into the world. She married 
Barry when she was 29. At first, the marriage was a happy one. They had two children. Life 
was busy, but relatively content. However, Barry began to drink more and more. Eleven and a 
half years after they were married, Melissa told Barry that the marriage was over. This was 
eight years ago. 

The divorce was messy. Eventually, they reached a property settlement. Melissa, who works 
as a nurse, was able to buy Barry out and to take over ownership of the family home with a 
mortgage of $130,000. She had primary care of the children who at the time of separation, were 
8 and 9 years old. 

Not long afterwards, she met Jim. He had recently divorced his wife and was living in a small 
rented one bedroom apartment. They got on really well; Melissa invited Jim to come to live in 
her house. They agreed that they would keep their finances separate. They preferred to have 
separate bedrooms, but typically they had sexual intercourse about twice per week, and they 
represented themselves to others as a couple. Melissa introduced Jim as her ‘partner’. Neither 

                                                

Equality Struggle’, (2015) 38 Harvard Journal of Law and Gender 269 at 273.  
31   Ibid at 298. 
32  Ibid. See also Mimi Schippers, Beyond Monogamy: Polyamory And The Future Of Polyqueer 

Sexualities (New York University Press, 2016); Luke Brunning, ‘The Distinctiveness of Polyamory’ (2016) 
Journal of Applied Philosophy online at doi: 10.1111/japp.12240. 

33  Reliable estimates of prevalence are difficult to obtain and highly dependent upon definition. In the United 
States, polyamorists form an identifiable group and movement with their own conferences, magazines and 
websites. See e.g. http://www.lovemore.com. 
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of them were interested in marriage.  

Melissa paid the mortgage and all the outgoings. Jim gave her $400 per week as his contribution 
to the food, electricity bills and the general expenses of the home. A couple of years later he 
increased that contribution to $425 per week. Melissa worked full-time. Jim was a tradesman, 
and the amount of work he obtained varied from one week to the next.  Jim helped out with the 
children, but they did not look upon him as a ‘stepdad’. Barry saw the children quite regularly 
and paid child support. Melissa did most of the cooking, but Jim sometimes cooked as well.  

About a year ago, Melissa’s mother died. She inherited $71,000 which she used to pay out the 
mortgage. 

Last week, after over five years of living together, Jim told Melissa that he had decided to move 
out.  Melissa was very surprised. They had had sexual relations only a few days earlier, 
although sex had not been as frequent in the last 3-4 months as it had been previously. They 
got on well. There had been conflicts, but typically they had resolved them more easily than 
she and Barry had done.  

She asked Jim why he wanted to split up. Sheepishly, he explained that he had been seeing 
another woman, Angela, for a few weeks now. They had had sexual relations on many 
occasions. She had invited him to live with her, and he felt that his future would be happier if 
he accepted her invitation. He liked Melissa, but they hadn’t made any commitment to each 
other, after all. He thanked her for the years they had spent together. Her response is not 
printable. 

*************** 

Melissa’s story raises the issue of how the law should treat relationships in which the parties 
have rather explicitly rejected the option of marriage and keep their finances separate. Jim’s 
relationship with Melissa was, from a financial point of view, scarcely distinguishable from 
that of a housemate. He put in money for the food and other household expenses. They had a 
sexual relationship, and held themselves out as being partners. However, describing someone 
as your ‘partner’ these days is a deliberately ambiguous term which could cover any 
relationship from husband and wife to new boyfriend or girlfriend.  In Australia at least, it is 
likely that they would be treated as being in a de facto relationship notwithstanding that they 
kept their finances separate and had separate bedrooms.  

What is it about sharing a house, having sex regularly and presenting to the world as a “couple” 
that should entitle Jim to a share of Melissa’s property?34 Is it unconscionable for Melissa to 
retain sole legal title to her home? Perhaps it could be argued on Jim’s part that he conferred a 
financial benefit on her by his contributions to the household expenses which included the 

                                                

34  I have discussed the ‘proprietary consequences of love’ in Parkinson, P, “Quantifying the Homemaker 
Contribution in Family Property Law” (2003) 31 Federal Law Review 1 at 7-20. 
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mortgage; but he would have to pay all of that money and much more if he were living on his 
own. Melissa provided him with a place to live. In cohabiting relationships, there is usually a 
situation of mutual benefit conferral which makes arguments about unjust enrichment 
problematic.35 

If Jim and Melissa lived a few doors away from each other, maintaining a relationship of ‘living 
apart together’,36 but had the same frequency of sexual intercourse and held each other out to 
be ‘partners’, how would that be so different from living together? Why does living together 
make the difference in terms of proprietary remedies on the demise of the relationship? The 
conventional justification for property sharing for childless couples is that when people live 
together, they intermingle finances and contribute to the acquisition, maintenance and 
improvement of property in ways which may not be reflected in legal title. Of course, that is 
true, but it is not inevitable. Melissa and Jim both understood this, and kept their finances 
separate.  

In contributing $400 or more per week to the household budget, Jim did not think of himself 
as acquiring an interest in her property nor in being in a socio-economic partnership of lives 
that was similar to a marriage. There are no doubt those who would say that living together in 
a home, having a sexual relationship and holding themselves out to be a couple makes their 
relationship ‘like marriage’; but that is to ignore their intentions and all the differences between 
their relationship and marriage. The relationship between Melissa and Jim ended, but it did not 
break down, at least not in the conventional sense of the term. Theirs was not a story of fiery 
conflict, betrayal or even gradual estrangement leading to irreconcilable differences. Nor did 
Jim perceive himself as having had an ‘affair’ with Angela. He had never promised Melissa 
sexual exclusivity. Jim left Melissa because he was perfectly free to do so and preferred now 
to pursue a relationship with another woman. It is not that living with Melissa was intolerable 
– it was not. Yet it had been a relationship for the time being and that time had now come to 
an end. 

Melissa’s relationship with Jim was her fourth cohabiting relationship and she is not yet 50. 
Only one of them she viewed as a marriage, and that is because it was a marriage. She had gone 
into that one seeking and expecting permanency, and had been bitterly disappointed by the 
failure of the relationship. The marriage analogy assumes that people like Melissa and Jim who 
enter into de facto relationships intend it to be as permanent as marriage is – or at least hope 
that it will be. For some, that may be so; but it cannot be assumed to be so across the population. 

The consequences for Melissa would be particularly severe, if Jim decided to pursue a property 
claim and the outcome was that she had to give Jim a share of the family home or pay him out 

                                                

35  Patrick Parkinson, ‘Beyond Pettkus v Becker: Quantifying Relief for Unjust Enrichment’, (1993) 43 
University of Toronto Law Journal 217. 

36  See Simon Duncan, Julia Carter, Miranda Phillips, Sasha Roseneil & Mariya Stoilova, ‘Why do People Live 
Apart Together?’ (2013) 2 Families, Relationships and Societies 323. 
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a monetary equivalent.37  She gained that house after difficult negotiations with her former 
husband. She has paid out the mortgage with the help of an inheritance. If the genders were 
reversed and it was Jim who owned the house, perhaps we would perceive less of an injustice. 
Equitable distribution laws have been greatly influenced by the need to protect women who are 
often more vulnerable financially when the relationship breaks down,38 and that has often 
required ordering men to transfer money or property to their former spouse. Melissa benefited 
from that when she went through her divorce from Barry; but now she is wanting to protect her 
nest egg from the claims of another male. Family property law has to be gender-neutral.  It 
must cut both ways. 

V  Revisiting the marriage analogy 

It is important in any discussion of the future of family property law that we are grounded in 
the lived reality of people’s daily lives, rather than approaching the subject using the typical 
discourses of family lawyers. In recent years, when family property laws have been revised to 
include de facto relationships, all too little attention has been paid to the actual intentions and 
circumstances of the population to whom the law applies, and for whom it has such profound 
impacts.  

De facto relationships are heterogeneous.39  Some people live together with the intention of 
getting married.40 Others may enter a cohabiting relationship with a hope or intention on the 
part of at least one of them,41 that they will marry, but the relationship does not survive long 

                                                

37  It is unclear what property, if any, Jim would get under Australian law. In Australia, the problem is the 
uncertainty of the law making it extremely difficult to negotiate a settlement against a shared backdrop of 
understanding between one lawyer and another, about “what the court will do”. See Patrick Parkinson, ‘Why 
Are Decisions on Family Property So Inconsistent?’ (2016) 90 Australian Law Journal 498. 

38  For international evidence, see Hans-Jürgen Andreß, Barbara Borgloh, Miriam Bröckel, Marco Giesselmann 
and Dina Hummelsheim, ‘The Economic Consequences of Partnership Dissolution—A Comparative 
Analysis of Panel Studies from Belgium, Germany, Great Britain, Italy, and Sweden’, (2006) 22 European 
Sociological Review 533. See also Lenore Weitzman & Mavis Maclean (eds) The Economic Consequences 
of Divorce: The International Perspective (New York: Oxford University Press, 1992). There is evidence 
from the USA that the economic consequences of the breakdown of cohabiting relationships are very similar 
to those of marriage breakdown. See Sarah Avellar and Pamela Smock, ‘The Economic Consequences of the 
Dissolution of Cohabiting Unions’ (2005) 67 Journal of Marriage & Family 315. 

39  See Sandra Buchler, Janeen Baxter, Michele Haynes, & Mark Western, “The Social and Demographic 
Characteristics of Cohabiters in Australia: Towards a Typology of Cohabiting Couples”, [2009] Family 
Matters no 82, 22. See also Jo Lindsay, ‘An Ambiguous Commitment: Moving into a Cohabiting 
Relationship’ (2000) 6 Journal of Family Studies 120. 

40  The Australian Bureau of Statistics reported that 42% of those in a de facto marriage in 2006-07, stated that 
they expected to enter into a registered marriage with their current partner: Australian Bureau of Statistics, 
Family Characteristics and Transitions, Australia, 2006-07 (26 May 2011), at www.abs.gov.au.  

41  Penelope Huang, Pamela Smock, Wendy Manning, & Cara Bergstrom-Lynch, ‘He Says, She Says: Gender 
and Cohabitation’, (2011) 32 Journal of Family Issues 876; Susan Brown, “Union Transitions among 
Cohabiters: The Significance of Relationship Assessment and Expectations”, (2000) 62 Journal of Marriage 
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enough for this to occur. Others reject the idea of formal marriage entirely, but see themselves 
as being in a committed and ongoing relationship.42 Many de facto relationships are not socio-
economic partnerships of a kind that is typical for married couples.43 Furthermore, as Scott 
Stanley et al observe: “Cohabiting partners often do not even share the same understanding of 
the path they are on together.”44 

This is problematic for the assimilation approach. To a large extent, the law has expanded by 
analogy, and has drawn upon a Judaeo-Christian marriage paradigm which no longer reflects 
the way in which many couples view their relationships. Prof. Bill Atkin neatly summarises 
the issues in New Zealand as they are conventionally discussed in the legal literature:45 

There are good reasons for distinguishing marriage (plus civil unions, civil partnerships 
or similar institutions) from non-marriage: freedom of choice and association; "one size 
does not fit all"; the wide variety of relationships makes it inappropriate to equate them to 
marriage; priority should be given to marriage either for ideological and cultural reasons 
or because of a sense that the public commitment in marriage makes it a better bet for 
secure family life.  

However, there are also good reasons why the law should treat unmarried partners much 
the same as married couples: their relationships are usually functionally very similar to 
marriages with similar needs and problems requiring resolution; there are advantages in 
drawing upon the same body of jurisprudence instead of re-inventing the wheel each time 
an issue arises; … many countries have laws that militate against discrimination on the 
basis of marital or other status; and definitions of the relevant relationships and a duration 
requirement as a condition of jurisdiction (in New Zealand three years) can weed out the 
fringe associations that should be outside a marriage-based regime. 

Chris and Sandra are, for now, a ‘fringe association that should be outside a marriage-based 
regime’ in New Zealand; it is very difficult to say whether they are outside the marriage-based 
regime in Australia. That depends on when the relationship is deemed to have commenced.  
That question cannot really be answered by any objective criteria, making it impossible for 
lawyers to advise with confidence. Greater certainty would be achieved if the law were changed 
to require the parties to have set up a single home which each of them recognises as their 
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ordinary place of residence, notwithstanding the exigencies of work that may require them to 
sleep occasionally elsewhere. 

Amir and Basira have a marriage, albeit not one recognised as such in New Zealand law. Their 
case raises issues of how the courts should deal with non-dyadic intimate domestic 
relationships, and what fairness to Basira is likely to mean for the wife, Sanaubar, and her three 
children who remain with Amir in the family home. 

The case of Melissa and Jim raises issues of how some women may be disadvantaged by laws 
which were designed to assist them and which apply too broadly the idea that all de facto 
relationships which last a sufficient time should be treated as if they were marriages. 

The extension of the marriage analogy to de facto relationships is particularly driven by a 
concern for women who sacrifice their earning capacity in order to give a primary focus to 
child-rearing. The generation of women who went through divorce in the 1970s and 1980s 
were quite likely to have withdrawn from workforce participation entirely either after marriage 
or at least with the arrival of the first child.46 These women devoted themselves to the care of 
the home and family. Women and men had discrete roles, one doing most of the homemaking 
and parenting while the other brought in the income for the household. 

Pure role–divided marriages still exist, but the patterns of life for the majority of mothers now 
is one in which the care of home and children is combined with workforce participation, with 
women moving in and out of part-time or full-time work at different stages of their lives.47 
Nonetheless, the common pattern remains for women and men as parents to make differential 
life-course investments, with fathers’ primary investment being in the market-place of career 
or self-employed business, while women’s life investments are more diversified, and include a 
major orientation towards the care of children.48  

There is still a need for family property laws which assist and protect the mother whose 
specialisation in caring for the daily needs of the family represents an indirect investment in 
the earning capacity of the primary wage-earner. Once the children reach an age at which they 
are more independent, the mother can, and usually does, alter the pattern of her investments 
and takes a greater role in paid work. But if the relationship breaks down, then she loses out on 
her investment in her partner’s earning capacity if her role is not compensated in some way 
through a property settlement and/or maintenance.  

The case for treating non-marital relationships as marriages when there are no children of the 
relationship and when legal title may properly reflect the intentions of the parties to that 
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relationship, is now a very weak one – however much it may have seemed justified many years 
ago. If family laws across the western world follow the lead of social security law, then the 
organising basis for legal rights and obligations will not be the adult-adult dyad but the 
relationship of those adults as parents of dependent children.  

The most important reason for equitable distribution laws is to address the financial impacts of 
parenthood. It therefore makes sense to allow the possibility of maintenance of mothers beyond 
the provision of child support, irrespective of whether the parents ever lived  together. This is 
a very sensible aspect of New Zealand law which has few parallels in other jurisdictions.49  

Conclusion 

The question of what relationships should be covered by legislation such as the Property 
Relationships Act 1976 cannot be answered without considering the rights and obligations that 
flow therefrom. If the legislation is tightly drawn to provide limited remedies to alter legal title 
on equitable or restitutionary grounds, as well as making future provision for primary 
caregivers of children of the relationship, then its reach could be quite extensive. If the 
legislation provides for property sharing which is based, to a greater or lesser extent, upon 
community property assumptions, then assimilating de facto relationships with marriages is 
highly problematic.  

Family lawyers have long operated on an assumption that living with someone in an intimate 
partnership entitles a person to share in the other person’s property. There is a ‘Robin Hood’ 
element in all of this. It is an assumption that ought to be challenged in the law reform process. 

Two years before the enactment of the Property Relationships Act 1976 in New Zealand, Mary 
Ann Glendon, one of the greatest thinkers about family law in her generation, published an 
article entitled “Is There a Future for Separate Property?”.50  Looking then to a future in which 
many more married women would be economically independent, she observed:51 

“[W]hen the widespread expectation that marriage will last only so long as it performs its 
function of providing personal fulfillment is put together with the reality of unilateral 
divorce, a diminished sense of economic responsibility after divorce, the increasing 
economic independence of married women, and the expansion of social welfare, the 
resulting state of affairs does not lead inevitably to the sharing of worldly goods…Seen in 
this light, the system of separation of assets with the possibility it has always offered for 
purely voluntary co-ownership may come to have the most appeal for the greatest number 
of people.”  

More than forty years later, surely this must now be right at least as far as couples without 
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having children together are concerned. Limited remedial provision could be made, if need be 
by statute, to address situations where retention of legal title would be unjust without some 
relief based upon equitable or unjust enrichment grounds.  However, the marriage analogy 
ought not to be applied to couples who do not have children together. There is an argument that 
property sharing ought not to be compulsory even in the marital relationship. Grown-ups can 
make these decisions for themselves, and they will often choose to place assets in joint names. 
When there are children, different equities arise – for the parent who has prioritised home and 
family over career, and for the children who need housing; but to recognise that is to recognise 
that it is parenthood that is the major justification for asset sharing, not the marriage itself. That 
involves a major reconceptualisation of family property law.   


