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TACTICS	USED	IN	LITIGATION	TO	UNDERMINE	OR	FRUSTRATE	THE	PROPERTY	
(RELATIONSHIPS)	ACT	1976	–	AND	PROPOSED	CHANGES	TO	IMPROVE	ACHIEVEMENT	

OF	RESOLUTION	
	
Introduction	

The	 purpose	 of	 the	 Property	 (Relationships)	 Act	 1976	 (the	 Act)	 is	 to	 provide	 a	

symmetrical	outcome	that	 is	 reflective	of	 the	equal	contributions	of	 the	parties	 to	 the	

relationship,	 of	 the	 economic	 differences	 arising	 from	 the	 relationship	 and	 of	 the	

interests	of	the	children.	

Such	purpose	 is	achieved,	amongst	other	things,	by	the	resolution	being	cheap,	simple	

and	quick–	 refer	 section	1N(d)	of	 the	Act.	Yet,	 there	 is	 little	 in	 the	Act	or	 the	Rules	 to	

ensure	that	there	is	such	an	outcome.	

The	absence	of	substantive	and	procedural	provisions	to	ensure	such	outcome	facilitates	

the	delaying	and	other	tactics	engaged	 in	by	respondents	that	result	 in	the	purpose	of	

the	 Act	 being	 undermined	 and	 frustrated.	1	This	 is	 particularly	 evident	 where	 the	

property	pool	involves	income-earning	assets	that,	post-separation,	are	retained	by	one	

party	only.	That	party	is	able	to	obstruct	the	other	party’s	access	to	the	property	while	

at	the	same	time	delaying	a	division	of	the	property	pool.	The	result	of	these	delays	 is	

that,	at	division,	there	are	two	pools	to	be	divided	–	the	property	pool	and	the	earnings	

pool.	When	division	does	take	place,	the	applicant	party’s	share	of	the	earnings	pool	is	

either	 ignored	 or	 any	 accounting	 is	 desultory.	 Further,	 by	 date	 of	 division	 the	

unrestricted	access	of	one	party	to	the	property	and	earnings	pools	often	results	in	both	

those	pools	being	diminished	in	value,	diverted	or	even	destroyed.		

Tactic	of	accessing	and	using	 the	property	of	 the	non-controlling	party	 in	 the	

period	between	separation	and	property	division	

It	 is	common	for	one	of	the	parties	to	be	active	 in	the	 income	earning	activities	of	the	

relationship,	 while	 the	 other	 party	 is	 in	 the	 home	 or	 is	 engaged	 in	 less	 remunerative	

formal	 work.	While	 during	 the	 relationship	 each	 party	 is	 free	 to	 deal	 with	 their	 own	

assets	as	they	wish,	including	acquiring	or	disposing	with	property	and	giving	mortgages	

																																																								
1		 Family	Court	Rule	5A	provides	that	a	rule	in	the	District	Court	Rules	2014	does	not	apply	in	the	Family	

Court	unless	that	rule	is	specifically	applied	by	the	Family	Court	Rules	2002	–	this	amendment	removing	
the	application	of	the	District	Court	Rules	was	inserted	in	2010.	



	 2	

for	 repayment	 of	 debt,	 upon	 separation	 each	 party’s	 share	 in	 relationship	 property	

crystallises.	2			

There	is	nothing	in	the	Act	that	expressly	identifies	the	post-separation	legal	relationship	

between	the	owning/controlling	partner	who	has	access	or	use	of	the	property	vis-à-vis	

the	other	partner.	Given	 that	 the	other	party	has	 an	 absolute	 entitlement	 to	 share	 in	

relationship	property,	 it	 follows	 that	 the	party	who	 continues	 to	hold	 the	 relationship	

property	 holds	 effectively	 as	 a	 trustee	 with	 the	 beneficiaries	 being	 the	 parties	 as	

tenants-in-common	 in	 equal	 shares.	 That	 party	 owes	 duties	 to	 preserve	 the	 property	

and	to	account	for	the	property	and	the	income	from	it.			

It	 seems	 that	 the	 trustee/beneficiary	 type	 relationship	 is	 not	 fully	 appreciated	 by	 the	

Courts.	 This	 may	 be	 because	 of	 Reid	 v	 CIR	3	where	 Tipping	 J	 discussed	 the	 effect	 of	

section	19	of	the	Act:	

There	 are	 in	 reality	 three	 steps	 in	 determining	 a	 matrimonial	 property	 dispute,	

albeit	that	the	three	steps	can	in	certain	cases	be	fused	and	dealt	with	at	the	same	

time.	The	first	step	is	to	classify	what	assets	are	matrimonial	property;	the	second	

step	 is	 to	 assess	 as	 at	 the	 date	 of	 separation	 in	 what	 shares	 the	 matrimonial	

property	should	be	divided;	the	third	step	is	to	apply	the	shares	fixed	at	step	two	to	

particular	items	of	matrimonial	property	having	a	particular	value	…	[T]	here	could	

not	in	the	present	case	or	indeed	in	any	ordinary	case,	be	a	division	either	in	specie	

or	by	any	other	means	until	the	Court	has	classified	the	assets	as	being	subject	to	

such	division	…	[Section]	19	has	the	effect	of	providing	that	until	division	nothing	in	

the	 Act	 affects	 the	 ordinary	 right	 of	 a	 spouse	 having	 the	 legal	 and	 beneficial	

interest	in	a	property	to	deal	with	that	property	as	if	the	Act	had	not	been	passed.	

It	 seems	 that	 Reid	 v	 CIR,	which	 was	 directed	 to	 established	 arrangements	 with	 third	

parties,	is	being	applied	to	mean	that	the	party	who,	post-separation,	has	control	of	the	

relationship	 property	 is	 free	 to	 continue	 to	 deal	 with	 the	 property	 without	 regard	 to	

his/her	obligations	to	the	other	party.	If	the	post-separation	relationship	of	the	property	

owner/controller	 party	 and	 non-owner/controller	 party	 is	 analysed	 as	 a	

trustee/beneficiary	type	relationship,	it	becomes	apparent	that	the	controller	cannot,	or	

should	 not,	 be	 able	 to	 access	 and	 use	 relationship	 property	 and/or	 income	 from	 the	

same	without	regard	to	the	other	party’s	absolute	entitlement	to	half	of	it.	

																																																								
2		 Section	2F(1)(b)	of	the	Act.	
3		 Reid	v	CIR	(1990)	6	FRNZ	410	(HC)	at	420-421.	
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There	is	an	absence	of	robust	provisions	to	restrain,	post-separation,	the	party	holding	

the	property	and/or	operating	 the	business	 from	accessing	capital,	 income	and	profits	

for	their	own	purposes.	The	absence	of	such	provisions	allows	the	owner/controller	to	

proceed	 as	 if	 the	 property	 is	 their	 own	 and	 as	 if	 the	 separation	 has	 not	 changed	 the	

obligations	to	the	non-controlling	party.	It	encourages	post-separation	manipulations	of	

property	 including	 by	 paying	 personal	 expenses	 from	 business	 income,	 increasing	

personal	salary,	diverting	business	interests	and	opportunities	to	newly	formed	entities,	

taking	and	diverting	 stock	–	 tactics	all	 too	commonly	adopted	by	 the	asset	 controlling	

party	to	the	disadvantage	of	the	other	party.	

Section	 43	 of	 the	 Act	 provides	 that	 dispositions	 may	 be	 restrained.	 The	 Courts	 have	

interpreted	s43	to	require	the	applicant	to	show	both	that	there	is	a	disposition	about	to	

be	made	and	 that	 rights	 and	 claims	under	 the	Act	will	 actually	be	defeated	 -	which	 is	

interpreted	 as	 requiring	 proof	 that	 following	 the	 disposition	 there	 will	 be	 insufficient	

property	in	the	pool	of	property	to	ensure	that	the	applicant	receives	a	half	share	of	the	

overall	property	pool.	Such	approach	applies	the	principles	in	relation	to	freezing	orders	

to	restrain	dispositions	in	civil	litigation,	which	require	proof	that	the	disposition	of	the	

assets	 poses	 a	 real	 risk	 that	 any	 judgment	 in	 favour	 of	 the	 applicant	will	 be	 partly	 or	

wholly	unsatisfied.	4		 In	 this	 civil	 context	 it	 can	be	understood	why	 the	applicant	must	

show	that	without	the	asset	the	applicant	will	be	unable	to	satisfy	a	judgment,	namely	

until	there	is	a	hearing	the	applicant’s	rights	to	the	property	or	to	any	judgment	are	not	

determined.	The	situation	in	relationship	property	division	is	quite	different.	Given	that	

the	 relationship	 and	 the	 existence	 of	 relationship	 property	 is	 already	 established,	 the	

applicant	has	an	established	entitlement	to	the	property	and	to	any	income	from	it.	So,	

any	 disposition	 of	 the	 property	 should	 be	 addressed	 as	 an	 unauthorised	 diversion	 of	

property,	arguably	a	conversion.	The	Court	should	restrain	without	the	applicant	being	

put	to	proof	that	the	disposition	will	so	reduce	the	property	pool	that	the	applicant	will	

not	ultimately	receive	his/her	just	share.		

An	 approach	 by	 which	 the	 applicant	 must	 prove	 that	 the	 disposition	 will	 result	 in	

him/her	 not	 receiving	 at	 least	 half	 of	 the	 property	 pool	 supports	 ongoing	 one-sided	

access	 to	 property	 and	 income	pools	 and	 one-sided	 decision-making	 ability	 about	 the	

post-separation	use	and/or	trade	of	the	property.	The	approach	results	in	the	party	with	

control	continuing	to	have	the	unilateral	use	and	access	to	the	property	and	to	profits	

																																																								
4		 Bank	of	New	Zealand	v	Hawkins	(1989)	1	PRNZ	451	(HC)	and	Oaks	Hotels	&	Resorts	NZ	Limited	v	Body	

Corporate	358851	[2013]	NZHC	2695.		
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and	 earnings	 including	 the	 ability	 to	 unilaterally	 divert	 and	 withdraw	 the	 same.	 The	

approach	 results	 in	 one	 party	 having	 all	 the	 income	 producing	 property	 and	 the	

resources	 while	 the	 other	 party	 goes	 without,	 often	 impoverished,	 pending	 the	

(delayed)	division.			

Proposed	changes	

The	first	change	proposed	is	to	amend	the	Act	to	expressly	record	that	upon	separation	

each	party’s	absolute	right	to	the	relationship	property,	which	includes	income	from	the	

relationship	property,	crystallises.			

Once	this	 is	expressly	established	there	needs	 to	be	changes	 to	s43	 to	provide	 for	 the	

non-owning/non-controlling	 party	 to	 apply	 to	 the	 Court	 at	 any	 time	 for	 orders	 to	

preserve	 the	 property	 and	 income.	 The	 changes	 to	 s43	 should	 reflect	 that	 post-

separation	the	owner/controller	party	holds	the	property	on	behalf	of	both	parties	and	

is	therefore	required	to	take	steps	to	account	to	the	non-controlling	party.	Commercial	

concepts	 including	 minority	 shareholder	 oppression	 principles	 should	 have	 no	

application.	5		There	should	be	no	need	to	show	that	a	disposition	is	about	to	be	made	in	

order	 to	 obtain	 restraining	 orders,	 including	 where	 applicable	 ex	 parte,	 so	 that	

relationship	 property	 and	 income	 are	 preserved	 and	 income	 is	 accounted	 for	 on	 an	

ongoing	basis.	There	should	be	no	need	to	prove	that	the	dispositions	will	defeat	claims	

or	rights,	that	is,	that	there	is	not	other	property	that	will	compensate	if	the	disposition	

is	made.	 On	 the	 basis	 that	 the	 non-owning	 party	 has	 an	 absolute	 entitlement	 to	 the	

property,	that	party	has	a	present	and	ongoing	entitlement	to	the	property	and	income	

in	the	period	between	separation	and	division	of	property.		

There	is	no	more	effective	incentive	to	engagement	for	early	resolution	than	restraining	

orders	 that	 limit	 and	control	 access	 to	 income	earning	assets	and	 to	 the	 income	 from	

those	assets	-	by	restraining	access	to	that	property,	capping	salary,	restraining	access	to	

profits,	 restraining	 drawings	 and	 diversions	 of	 property	 and/or	 restraining	 further	

borrowing.	

Early	 addressing	of	 the	position	 that	 is	 to	 apply	between	 separation	 and	division,	 and	

early	 control	 of	 the	 business	 assets,	 property	 and	 the	 income	 from	 them,	 with	

																																																								
5		 JAM	v	GFM	[2012]	NZFLR	469	(HC)	–	where	the	High	Court	accepted	that	the	husband,	who		continued	

to	conduct	loss-making	businesses	well	past	separation,	was	entitled	to	do	so	by	reference	to	minority	
shareholder	oppression	principles	and	to	commercial	law	principles	that	it	is	not	for	the	Court	to	
substitute	its	opinion	on	the	quality	of	the	controlling	partner’s	post-separation	decision-making.	
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definition/restraint	of	 such	access	and	use	will	 all	 go	a	very	 long	way	 to	ensuring	 that	

both	parties	bring	focus	to	the	need	for	early	division.			

Tactic	 of	 causing	 loss	 through	ongoing	use	of	 relationship	property	 -	with	no	

consequences			

Section	18C,	enacted	as	part	of	 the	2001	package	of	 reforms,	 focuses	on	 loss	of	value	

post-separation	and	the	conduct	of	the	party	responsible	for	the	loss: 	

Compensation	for	dissipation	of	relationship	property	after	separation	

(1)	 In	this	section,	relevant	period	has	the	same	meaning	as	in	section	18B.	

(2)	 If,	during	the	relevant	period,	the	relationship	property	has	been	materially	
diminished	in	value	by	the	deliberate	action	or	inaction	of	one	spouse	or	[partner]	
(party	B),	the	Court	may,	for	the	purposes	of	compensating	the	other	spouse	or	
[partner]	(party	A),—	

	 (a)	order	party	B	to	pay	party	A	a	sum	of	money:	
	
	 (b)	order	party	B	to	transfer	to	party	A	any	property,	whether	the	property	is	

relationship	property	or	separate	property.	

	 (3)		 In	 proceedings	 commenced	 after	 the	 death	 of	 1	 of	 the	 spouses	 or	
[partners],	this	section	is	modified	by	section	86.]	

	

Following	 the	 enactment	 of	 s18C,	 there	 was	 some	 debate	 as	 to	 whether	 the	 term	

“deliberate”	applied	to	the	action	or	inaction	or	to	the	diminishment	of	value.	In	Hutt	v	

Hodge	6	Keane	 J	 linked	 the	 requisite	 intention	 to	 the	 action	 or	 inaction,	 not	 to	 the	

intention	to	cause	diminishment	of	the	value.	In	GFM	v	JAM	7	the	Court	of	Appeal	took	a	

different	view,	favouring	a	restrictive	approach	that	requires	proof	of	intention	to	cause	

loss.	 This	 approach	was	 confirmed	by	 the	 Supreme	Court,	which	 refused	 leave	on	 the	

point.	8		

On	 the	 basis	 that	 the	 party	who	 continues	 to	 hold	 and	use	 the	 property	 of	 the	 other	

post-separation	is	holding	on	behalf	of	the	other	party	and	owes	duties	to	preserve	and	

to	 account,	 any	 failure	 to	 so	 preserve	 and/or	 account	 is	 a	 breach	 of	 duty.	 In	 Equity,	

where	a	trustee	has	failed	to	preserve	a	trust	fund	or	has	lost	trust	property,	the	trustee	

must	 make	 restitution	 for	 that	 property.	 It	 is	 no	 defence	 that	 the	 trustee	 had	 no	

																																																								
6		 Hutt	v	Hodge	[2007]	NZFLR	438	(HC)	
7		 GFM	v	JAM	[2013]	NZCA	660,	[2014]	NZFLR	418.	
8		 GFM	v	JAM	[2014]	NZSC	32,	[2014]	NZFLR	599.	
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intention	to	cause	a	loss	of	trust	property.	It	is	difficult	to	reconcile	the	position	in	Equity	

with	the	approach	to	s18C	taken	by	the	Courts.	

The	present	interpretation	of	s18C	makes	it	all	but	impossible	for	a	non-controlling	party	

to	get	compensation	for	post-separation	 losses	caused	by	the	controlling	party.	All	 the	

controlling	party	needs	to	say	is	that	while	acknowledging	he/she	caused	the	losses,	that	

was	not	the	intention.		

Proposed	changes	

It	 is	proposed	that	s18C	be	amended	by	deletion	of	the	word	“deliberate”.	That	would	

leave	no	room	for	debate	about	intention	and	any	post-separation	material	diminution	

in	value	caused	by	the	controlling	party	would	be	a	basis	for	compensation.		

Tactic	of	refusing	and	delaying	providing	proper	discovery	

Given	 that	 at	 separation	 each	 party	 has	 entitlement	 to	 share	 equally	 in	 relationship	

property,	 it	 must	 follow	 that	 each	 party	 has	 the	 right	 to	 all	 documents	 pertaining	 to	

property	the	subject	of	the	claims	(which	may	include	trust	property)	–	annual	accounts	

and	 all	 other	 financial	 documents,	 valuations,	 bank	 statements,	mortgage	documents,	

correspondence	 about	 the	 property.	 Yet,	 the	 Rules	 require	 the	 applicant	 to	 apply	 for	

discovery	and	the	Courts	require	the	applicant	to	prove	that	the	documents	sought	are	

relevant	 to	 issues	 in	 the	 case	 -	 that	 is,	 to	 establishing	 the	 extent	 of	 property,	 to	

whereabouts	 of	 the	 property,	 to	 value	 of	 the	 property	 etc.	 The	 respondent	 is	 able	 to	

oppose	 on	 such	 grounds	 as	 that	 other	 documents	 are	 available	 to	 the	 applicant	 and	

suffice	to	enable	the	applicant	to	prove	their	case;	that	valuation	is	available	from	other	

means,	 that	 the	 claim	 to	 the	 property	 is	 remote	 or	 uncertain.	 Tactics	 to	 avoid	 a	

discovery	 order	 lead	 to	 delays	 that	 can	 go	on	 for	months	 and	 even	 years.	 The	Courts	

often	 address	 discovery	 applications	wearing	 a	 commercial	 hat,	 not	 a	 trust-type	 hat	 -	

that	 is	 the	Courts	 fail	 to	approach	such	applications	on	 the	basis	 that	both	parties	are	

absolutely	entitled	to	the	documents	and	to	the	extent	that	the	owner/controller	party	

has	the	documents,	they	should	simply	be	made	available	to	the	other	party.	

Proposed	changes	

It	 is	 proposed	 that	 the	 Rules	 be	 changed	 to	 record	 that	 each	 party	 has	 an	 absolute	

entitlement	to	documents	associated	with	the	property	the	subject	of	the	claim	and	that	

those	documents	must	be	provided	to	the	other	party	upon	request.	There	should	be	no	



	 7	

onus	of	proof.	Relevance	as	 the	 test	 should	be	 removed	as	 it	 serves	only	 to	 invite	 the	

respondent	to	oppose	the	provision	of	the	documents.	It	should	be	readily	available	to	

the	applicant	to	apply	ex	parte	to	the	Court	for	an	order	for	release	of	documents	before	

he/she	even	files	a	substantive	application,	with	such	application	supported	by	a	simple	

affidavit	 confirming	 the	 relationship,	 the	 separation	and	 the	existence	of	 the	property	

the	subject	of	the	claims.					

To	the	extent	there	 is	no	release	of	documents,	then	discovery	needs	to	be	addressed	

and	ordered	as	of	right	at	the	first	case	management	conference	(as	set	out	below	it	is	

proposed	 this	 conference	 should	 take	 place	 within	 six	 weeks	 of	 the	 filing	 of	 the	

defence),	 with	 leave	 given	 to	 apply	 by	 memorandum	 if	 any	 difficulties	 arise	

subsequently.			

Tactic	 of	 delaying	 the	 Court	 process	 by	 obscuring	 the	 issues;	 by	 filing	 serial	

interlocutory	applications	and	by	provision	of	unnecessary	affidavit	evidence	

There	is	an	absence	of	any	robust	case	management	scheme	in	the	Family	Court.	Given	

that	an	application	 for	division	of	property	must	be	 filed	 in	 the	Family	Court	 (and	 see	

paragraphs	below	proposing	a	return	to	concurrent	jurisdiction	in	the	Family	Court	and	

High	 Court)	 it	 is	 critical	 that	 the	 Family	 Court	 is	 able	 to	manage	 relationship	 property	

division	 in	accordance	with	 the	principle	 in	section	1N(d)	of	a	quick,	 simple	and	cheap	

resolution.	

The	absence	of	 formal	pleadings	makes	 it	difficult	 to	 identify	 the	scope	of	 the	matters	

that	 are	 being	 put	 in	 issue	 at	 the	 hearing.	 Such	 absence	 of	 formal	 pleading	 puts	 the	

respondent	 in	 a	 position	 where	 he/she	 can	 exploit	 the	 uncertainty	 by	 making	 serial	

interlocutory	 applications	 arguing	 that	 he/she	 did	 not	 understand	 the	 scope	 and	

therefore	has	had	to	revisit	the	need	for	interlocutory	orders.	

A	fundamental	principle	in	litigation	is	that	a	party	is	entitled	to	know	what	is	being	put	

in	issue	in	the	litigation	and	have	the	opportunity	to	secure	a	full	understanding	of	the	

case	through	interlocutory	applications	for	further	and	better	discovery,	interrogatories	

and	so	forth.	In	civil	litigation	a	properly	particularised	pleading,	which	informs	the	other	

party	 of	 the	 case	 to	 be	met	 and	 the	 issues	 at	 the	 hearing,	 is	 required.	 Such	 pleading	

establishes	 the	 evidence	 that	 will	 be	 relevant	 to	 determining	 the	matters	 before	 the	

Court.	
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In	relationship	property	proceedings	there	is	no	requirement	for	either	party	to	provide	

a	 proper	 or	 explicit	 pleading.9		 This	 results	 in	 proceedings	 going	 through	 the	 Family	

Court	without	the	Court,	and	possibly	also	the	parties,	necessarily	being	in	a	position	to	

define	the	issues	that	need	to	be	determined.	Often,	it	 is	not	until	the	experts’	reports	

are	received,	just	prior	to	a	hearing,	that	it	becomes	apparent	that	a	claim	is	being	made	

-	as	examples	to	re-classify	separate	property	as	relationship	property	under	s9A	or	to	

bring	further	property	within	the	pool	of	relationship	property	by	seeking	to	set	aside	a	

disposition	 of	 property	 to	 a	 trust	 under	 s44.	 The	 absence	 of	 pleadings	 means	 that	 a	

respondent	is	not	obliged	to	disclose	or	particularise	defences	including,	per	the	above	

examples	that	the	separate	property	the	subject	of	the	claim	is	held	by	trustees	on	trust	

or	that	a	disposition	of	property	to	a	trust	was	made	bona	fide	and	for	proper	value.	It	

follows	that	these	matters	are	not	properly	investigated	and/or	responded	to.	

The	 originating	 procedures	 in	 the	 Family	 Court	 require	 little	 more	 than	 a	 generic	

application	in	form	similar	to	the	following:-10	

	 	 I,	XYZ	of	Auckland,	company	director	apply	for	orders:-	

1. DETERMINING	 the	 respective	 shares	 of	 the	 parties	 and	 the	 relationship	

property	of	the	parties.	

2. DECLARING	 the	 status	 and	 ownership	 of	 the	 property	 not	 being	

relationship	property.	

3. VESTING	 specific	 items	 of	 relationship	 property	 in	 each	 of	 the	 parties	

absolutely	or	in	such	shares	as	the	Court	deems	just.	

4. DETERMINING	 the	 applicant’s	 entitlement	 arising	 out	 of	 contributions	 to	

and/or	sustenance	of	the	respondent’s	separate	property.	

5. AWARDING	 compensation	 for	 any	disposition	of	 relationship	property	 to	

trusts	where	such	disposition	has	the	effect	of	defeating	the	claim	or	rights	

of	the	applicant.	

6. AWARDING	compensation	for	economic	disparity	arising	out	of	the	parties	

functions	during	the	relationship.	

The	pleading	filed	by	way	of	opposition	is	in	a	similar	generic	form.			

																																																								
9			 The	author’s	experience	is	that	when	relationship	property	proceedings	are	transferred	to	the	High	

Court,	the	High	Court	almost	invariably	requires	that	the	claims	be	formalised	by	the	filing	of	a	formal	
statement	of	claim	and	defence.	

10		By	Rule	FCR	392	the	applicant	is	required	to	file	an	affidavit	containing	particular	information	about	the	
date	of	marriage,	proposed	arrangements	for	division	of	property	etc	and	by	FCR	398	the	parties	must	
file	an	affidavit	disclosing	assets	and	liabilities.	
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Such	 originating	 pleadings	 are	 hopeless	 as	 a	 means	 of	 identifying	 the	 distinct	 claims	

being	advanced	and	the	relief	being	sought.	Unless	and	until	separate	causes	of	action	

are	 explicitly	 pleaded	 11 	the	 respondent	 cannot	 be	 expected	 to	 go	 into	 any	

detail/particularisation	 of	 his/her	 defence,	 and	 is	 unlikely	 to	 respond	 with	 any	 such	

particularised	defence.	The	absence	of	a	proper	pleading	has	 the	 further	disadvantage	

that	a	party	 cannot	apply	 to	 strike	out	an	untenable	 claim	or	defence.	 (In	 this	 regard,	

while	 this	 paper	 is	 written	 with	 reference	 to	 tactics	 that	 undermine	 an	 applicant’s	

achievement	of	resolution,	it	does	need	to	be	recorded	that	respondents	are	sometimes	

burdened	 with	 claims	 that	 are	 wholly	 untenable,	 including	 claims	 plainly	 outside	 the	

jurisdiction	 of	 the	 Court,	 and	 with	 little	 available	 by	 way	 of	 remedy.	12 	)	 Other	

disadvantages	are	that	neither	party	can	readily	proceed	by	way	of	a	default	judgment	

or	formal	proof	and	the	uncertainty	as	to	the	issues	to	be	determined	can	result	in	the	

parties	being	 required	 to	make	ongoing	and	 serial	 interlocutory	applications	 to	 secure	

the	evidence	 required	 to	present	 the	claim	or	defence.	 It	 is	available	 to	a	 recalcitrant,	

difficult	 litigant,	 to	 claim	 the	 need	 for	 serial	 interlocutory	 applications	 because	 of	

uncertainty	as	 to	what	he/she	 is	 required	 to	meet.	Substantial	delays	are	 caused	with	

each	interlocutory	application	contributing	to	delays,	sometimes	of	of	six	months	plus	

Proposed	changes	

The	first	proposed	change	is	an	amendment	to	the	Family	Court	Rules	by	adopting	the	

District	Court	Rules/High	Court	Rules	that	provide	for	pleadings	by	way	of	a	statement	of	

claim	 and	 statement	 of	 defence	with	 distinct	matters	 stated	 separately.	 Further,	 that	

the	 changes	 include	 provision	 for	 a	 notice	 requiring	 particulars	 or	 requiring	 a	 more	

explicit	pleading.	By	requiring	such	pleadings,	the	parties	and	the	Court	will	know,	from	

the	beginning,	the	scope	of	the	issues	in	the	proceeding.	

The	present	procedure	by	which	each	party	files	narrative	affidavits	prior	to	the	hearing	

needs	 to	 be	 changed.	A	party	 should	not	 be	 required	 to	 adduce	 evidence	 about	 their	

																																																								
11		The	causes	of	action	may	include	(1)	entitlement	to	share	in	the	identified	established	relationship	

property;	(2)	any	re-classification	of	separate	property	as	relationship	property	under	s39A;	(3)	any	
claim	to	set	aside	a	disposition	of	property	to	a	trust	or	other	under	s44	of	the	Act;	(4)	any	claim	for	
compensation	for	economic	disparity;	any	other	claim	for	adjustment	and	in	each	case	quantum	
claimed.	

12		Recent	changes	by	which	trust	interests	may	in	certain	defined	circumstances	be	relationship	property	
and	claims	under	s182	Family	Proceedings	Act	have	resulted	in	a	number	of	unlikely	claims	being	
advanced	which	test	the	full	extent	to	which	the	Supreme	Court’s	judgments	in	Clayton	v	Clayton	will	
have	application.			
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substantive	 claim	 or	 defence	 until	 such	 time	 as	 all	 interlocutory	 procedures	 are	

complete.13		

The	second	proposed	change	is	the	introduction	of	a	robust	case	management	scheme,	

similar	to	that	which	operates	so	effectively	in	the	High	Court.	By	that	case	management	

scheme,	a	single	first	case	management	conference	is	allocated	at	about	six	weeks	after	

the	 filing	 of	 the	 statement	 of	 defence.	 The	 parties	 and	 their	 lawyers	 are	 required	 to	

attend	 the	 first	 case	 management	 conference	 with	 memoranda	 filed	 in	 advance	

identifying	any	 further	discovery	 required	and	 identifying	 the	other	matters	 set	out	 in	

Schedule	 5	 of	 the	 High	 Court	 Rules	 -	Matters	 for	 consideration	 at	 case	 management	

conference.	 In	 standard	 litigation	 the	 first	 case	management	 conference	 proceeds	 on	

the	basis	it	will	be	the	only	conference	in	the	litigation.	The	issues	to	be	determined	are	

identified	and	recorded	at	that	conference	and	a	timetable	provided	for	the	filing	of	all	

interlocutory	applications	with	a	date	for	return	to	the	Court	for	allocation	of	a	fixture	to	

determine	 any	 interlocutory	 applications.	 A	 hearing	 date	 is	 allocated	 and	 pre-trial	

directions	made.	Such	directions	would	have	the	immediate	effect	that	the	parties	cease	

filing	narrative	affidavits	that	repeat	and	expand	on	evidence	already	before	the	Court	

to	 reflect	 the	 emergence	 of	 further	 evidence	 and	 the	 refinement	 of	 the	 case.	 That	

evidence	would	go	in	in	one	document	just	prior	to	trial.	

The	allocation	of	a	hearing	date	at	the	conference	is	critical.	This	gives	the	parties	a	date	

by	which	everything	has	to	be	completed.				

Tactic	 of	 adducing	 unrealistic	 expert	 evidence	 and	 of	 “critiquing”	 the	 other	

party’s	expert’s	report			

In	property	division	the	parties	often	adduce	evidence	from	an	expert	valuer	and/or	an	

expert	 forensic	 accountant.	 As	 experts,	 these	 witnesses	 have	 the	 overriding	 duty	 to	

assist	 the	 Court	 impartially	 on	 relevant	matters	within	 the	 expert’s	 area	 of	 expertise,	

must	 not	 be	 an	 advocate	 for	 the	 party	 who	 engages	 the	 witness	 and	 must	 exercise	

																																																								
13		 	 The	present	Family	Court	Rules	require	an	affidavit	to	be	filed	with	the	substantive	application	which	

includes	basic	information	about	the	date	of	the	commencement	of	the	marriage	or	relationship;	the	
parties	and	their	property;	children	of	the	marriage;	proposed	arrangements	for	division	of	property	
and	similar.	This	information	should	be	set	out	in	the	formal	pleading	proposed	above.	The	Rule	that	
provides	for	an	affidavit	of	assets	and	liabilities	can	be	very	helpful,	particularly	in	cases	where	one	of	
the	parties	has	limited	access	to,	and	knowledge	about,	the	property.	However,	it	is	proposed	that	the	
affidavit	 of	 assets	 and	 liabilities	 is	 the	 only	 evidence	 going	 to	 the	 substantive	 claim	 that	 should	 be	
required	 before	 the	 date	 for	 filing	 the	 evidence	 for	 trial	 and	 this	 should	 be	 the	 subject	 of	 pre-trial	
directions	given	at	a	case	management	conference	–	Family	Court	Rules	392	and	398.	
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independent	and	professional	judgment.	14	Yet,	all	too	frequently	in	the	Family	Court	the	

experts	become	the	advocate	for	the	party	who	engages	them	including,	as	a	relatively	

recent	development,	that	the	expert	does	not	provide	their	own	expert	opinion	on	the	

issue	but	rather	simply	“critiques”	the	opinion	of	the	other	party’s	expert.	And	so	begins	

the	battle	of	the	experts,	often	with	inflated	or	deflated	values	opined	–	sometimes	at	

extremes	-	leaving	the	Court	with	a	range	of	numbers	and	little	or	no	assistance	on	the	

matters	relevant	to	the	Court’s	determination.	

The	absence	of	controls	on	the	issues	that	the	experts	are	to	address	gives	respondents	

the	opportunity,	through	their	experts,	of	hijacking	the	litigation.		

Proposed	changes	

The	District	Court	Rules	and	High	Court	Rules	provide	 schemes	 for	appointment	of	 an	

expert	to	assist	the	Court	and	include	an	extensive	procedural	framework	to	support	the	

appointment	 of	 the	 expert.	 The	 procedure	 aims	 to	 place	 evidence	 before	 the	 Court	

resolving	an	issue	facing	the	Court	and	of	providing	the	Court	with	the	opportunity	to	be	

assisted	by	its	own	expert	in	reaching	the	determination.		

The	change	proposed	is	that	the	Family	Court	Rules	are	amended	with	the	District	Court	

Rules	 by	 which	 the	 Court	 may	 appoint	 an	 expert,	 and	 the	 supporting	 procedural	

framework,	 adopted.	 By	 this	 procedure	 the	 Family	 Court	 may	 then	 appoint	 its	 own	

expert	to	report	on	the	question	formulated	either	by	agreement	of	the	parties	and	the	

Court,	or	in	the	absence	of	agreement,	by	the	Court	itself.	This	would	enable	the	Family	

Court	to	appoint	a	single	expert	to	report	on	the	issue	as	formulated	by	the	Court	-	for	

example	on	the	value	of	real	estate	or	on	the	value	of	company	shares	or	other	business	

assets.	The	Family	Court	would	be	able	to	restrict	the	number	of	experts	the	parties	call	

to	 give	 evidence	 on	 that	 question.	 The	 Court	 would	 have	 its	 own	 expert	 focused	 on	

assisting	the	Court.	The	judge	would	have	the	benefit	of	input	and	assistance	from	that	

expert	 including	 in	 questioning	 of	 other	 experts	 and	 those	 other	 experts	 would	 be	

limited	 in	 number	 and	 required	 to	 provide	 their	 opinion	 on	 the	 formulated	 question,	

rather	 than	a	critique	on	the	opinion	of	 the	other	expert.	There	would	be	opportunity	

for	 all	 experts	 to	 meet	 and	 provide	 an	 agreed	 witness	 statement.	 The	 costs	 of	 the	

Court’s	 experts	would	 be	 addressed	with	 payment	 to	 be	made	 by	 the	 parties	 in	 such	

proportion	as	the	Court	thinks	just.	

																																																								
14		 See	Schedule	4	of	High	Court	Rules	–	Code	of	Conduct	for	Expert	Witnesses.	
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Tactic	of	resisting	transfer	of	complex	and	novel	litigation	to	the	High	Court	

The	2002	amendments	to	the	Act	removed	the	concurrent	jurisdiction	of	the	High	Court	

and	 Family	 Court.	 The	 well-meaning	 basis	 for	 this	 amendment	 was	 to	 prevent	 the	

litigant	 with	 the	 greater	 resources	 from	 forcing	 the	 other	 party	 to	 incur	 the	 then	

perceived	greater	costs	associated	with	High	Court	litigation.	As	has	transpired,	the	High	

Court	 with	 its	 effective	 case	 management	 scheme	 is	 often	 able	 to	 determine	

relationship	 property	 division	 more	 cheaply	 and	 quickly	 than	 is	 now	 available	 in	 the	

Family	 Court.	 Obstructive	 litigants	 are	 aware	 of	 this,	 and	 they	 oppose	 transfer	 to	 the	

High	Court,	including	of	very	complex	litigation.	

The	 case	 law	 shows	 that	 there	 have	 been	 conflicting/inconsistent	 responses	 to	

applicant’s	 attempts	 to	 transfer	 litigation	 to	 the	 High	 Court.	 Section	 38A	 of	 the	 Act	

provides	 the	 Court	 in	 considering	 an	 application	 for	 transfer	must	 have	 regard	 to	 the	

complexity	of	the	proceedings;	any	proceedings	before	the	High	Court	that	are	between	

the	 parties	 and	 involve	 related	 issues	 and	 any	 other	matter	 that	 the	 Court	 considers	

relevant.	Where	the	proceedings	involve	only	relationship	property	with	issues	that	are	

complex	and	novel	 there	 is	 room	 for	different	value	 judgments	about	 the	appropriate	

forum.	 	 Some	 judges	 rely	on	 the	 specialist	 experience	and	qualifications	of	 the	Family	

Court	 judges,	 while	 others	 recognise	 that	 the	 removal	 to	 the	 High	 Court	 will	 be	

appropriate	 because	 the	 level	 of	 complexity	 and	 novelty	 will	 likely	 involve	 further	

challenges/appeals	 to	 higher	 Courts	 with	 the	 result	 that	 starting	 in	 the	 Family	 Court	

serves	only	to	add	another	layer	of	cost	and	delay.	

Proposed	changes	

It	 is	proposed	 that	 there	be	an	amendment	 to	 the	Act	 to	 re-introduce	 the	 concurrent	

jurisdiction	of	the	High	Court	and	Family	Court,	with	 leave	to	remit	 if	the	litigation	can	

be	readily	resolved	in	the	Family	Court.		If	concurrent	jurisdiction	is	re-introduced	then	a	

proper	concern	with	transfer	to	the	High	Court	is	that	many	relationship	property	claims	

have	 inter-related	 claims	 for	 spousal	 maintenance	 which	 must	 therefore	 also	 be	

transferred	 to	 the	 High	 Court.	 Amendments	 would	 also	 be	 required	 to	 the	 Family	

Proceedings	Act	1980	(FPA).			

	



	 13	

Tactic	of	refusing	to	account	for	income	and/or	not	paying	proper	maintenance	

in	the	post-separation	period	

The	tactic	of	the	party	controlling	the	property	and	having	the	greater	earning	capacity	

of	refusing	to	account	for	income	and	refusing	to	pay	proper	maintenance	is	the	tactic	

most	 commonly	 used	 to	 undermine	 and	 frustrate	 the	 Act.	 The	 result	 is	 that	 the	

applicant	is	not	properly	resourced	to	apply	to	the	Court	and	pursue	a	just	division.			

As	set	out	above,	changes	need	to	be	made	so	that	the	controlling	party	is	required	to	

account	from	separation	and	on	a	continuing	basis	for	the	income	from	the	property.				

The	 controlling	 party	will	 also	 usually	 be	 the	 party	with	 the	 greater	 earning	 capacity.	

There	is	a	need	to	ensure	that	proper	spousal	maintenance	is	paid	pending	the	division	

(and	ongoing	if	appropriate).	 	Delays	in	obtaining	an	interim	maintenance	order,	which	

only	 lasts	 for	 six	 months	 when	 obtained,	 are	 so	 great	 that	 s82	 FPA	 is,	 in	 reality,	

ineffectual.	 The	 present	 practice	 of	 the	 Family	 Court	 of	 allocating	 s82	 on	 notice	

applications	 in	 a	 Registrar’s	 review	 list	 serves	 only	 to	 defeat	 the	 urgent	 nature	 of	 the	

application.	15	There	is	a	need	for	maintenance	applications,	whether	interim	or	final,	to	

be	accorded	real	urgency,	that	is,	to	be	determined	within	about	six	weeks	of	filing.		

The	 Courts	 now	 rightly	 recognise	 that	 reasonable	 legal	 costs	 can	 form	 part	 of	 the	

spousal	maintenance	award.	This	development	is	a	game-changer	for	applicants	seeking	

division	of	 the	property	and	 income	pools	who	are	being	denied	 the	means	 to	pursue	

their	 entitlement	 to	 those	 pools.	 Recent	 awards	 made	 by	 the	 Courts	 for	 legal	 and	

accounting	costs	range	from	between	about	$5,000	to	about	$15,000	per	month.	16				

Up	until	 this	development	 in	 the	 law,	 the	party	having	controlling	of	 the	property	and	

income	all	too	often	used	his/her	greater	access	to	resources	to	exhaust	and	impoverish	

the	applicant.	As	set	out	above,	the	development	has	greatly	assisted	an	applicant	who	

is	without	resources.	

	

	

																																																								
15		 The	author’s	recent	experience	was	that	after	the	Court	declined	to	determine	an	application	for	interim	

maintenance	on	an	ex	parte	basis,	there	was	a	delay	of	ten	months	in	getting	a	hearing	followed	by	a	
further	delay	of	almost	four	months	in	getting	a	judgment	–	total	period	of	delay	was	almost	15	months.			

16		B	v	B	[2008]	NZFLR	789;	Bratten	v	Bratten	[2013]	NZFC	2171;	GCH	v	SMH	[2014]	NZHC	211	and	Clayton	v	
Clayton	[2015]	NZHC	550.	
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Proposed	changes	

As	set	out	above	 it	 is	proposed	that	 there	are	changes	 to	 the	Act	to	expressly	 identify	

that	 the	division	of	property	will	 often	 involve	division	of	 two	pools	of	property	–	 the	

property	 pool	 and	 the	 earnings	 pool	 and	 to	 provide	 for	 ongoing	 access	 to	 income	

pending	division.			

There	 also	 need	 to	 be	 changes	 so	 that	 proper	 maintenance	 orders	 are	 made	 on	 an	

urgent	basis,	early	in	the	proceedings.	

Conclusions	

Changes	 are	 required	 to	 the	 Act	 and	 the	 Family	 Court	 Rules	 so	 that	 the	 symmetry	 of	

outcome	intended	by	the	Legislature	is	achieved.	Tactics	presently	available	to,	and	used	

by,	 respondent	 parties	 are	 resulting	 in	 asymmetrical	 outcomes	 that	 are	 systematically	

unfavourable	to	the	applicants.		

The	changes	proposed	should	reflect	that	at	separation	each	party	has	an	absolute	right	

to	the	relationship	property	that	 includes	the	ongoing	 income	from	the	property.	 	The	

changes	 needed	 should	 include	 simple	 access	 to	 restraining	 orders	 and	 to	 orders	

requiring	ongoing	distribution	of	profits	and	income	without	the	need	for	the	applicant	

to	 prove	 that	without	 the	 same	 the	 applicant	would	 not	 otherwise	 ultimately	 receive	

this	share	of	the	property.		

Another	 change	 proposed	 is	 the	 deletion	 of	 the	 word	 “deliberate”	 from	 s18C	 so	

compensation	 is	available	where	one	party	causes	post-separation	material	diminution	

in	the	value	of	property.	

There	is	a	need	for	a	robust	case	management	system	in	the	Family	Court	–	with	formal	

pleadings,	discovery	as	of	right,	timetables	for	all	interlocutories	and	allocation	of	a	date	

of	hearing	 right	 at	 the	 commencement	of	 the	 litigation.	 Sanctions	 for	non-compliance	

need	 to	be	applied	and	enforced.	 It	 is	proposed	 that	 the	High	Court	and	Family	Court	

have	concurrent	jurisdiction	for	determining	relationship	property	claims.		

It	 is	 proposed	 that	 the	 Family	 Court	 Rules	 be	 amended	 by	 adoption	 of	 the	 District	

Court/High	 Court	 Rules	 providing	 for	 the	 Court	 to	 appoint	 its	 own	 expert	 to	 assist	 in	

determination	of	specified	issues	in	the	litigation.	
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The	intended	symmetry	of	outcome	will	not	be	achieved	so	long	as	the	controlling	party	

is	able	to	continue	to	receive	all	of	the	profits	and	income	post-separation	and	so	long	as	

the	party	with	the	greater	 income	earning	capacity	 is	able	to	use	the	same	to	obstruct	

the	 non-controlling	 party	 accessing	 their	 legal	 rights.	 	 It	 is	 critical	 that	 an	 applicant	 is	

able	to	get	early	orders	for	maintenance	including,	where	appropriate,	payment	of	legal	

and	accounting	costs	so	they	can	pursue	legal	rights.	


