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PROPERTY RIGHTS ON DEATH OF A SPOUSE OR PARTNER 

 
NICOLA PEART* 

1.  INTRODUCTION 

Death of a spouse or partner ends their marriage, civil union, or de facto relationship.1 Unlike separation 
or divorce, only one of the parties remains in existence. The question this paper addresses is whether that 
difference should be reflected in the proprietary consequences for the parties of the former relationship 
and, if so, how. While this paper focuses on the relationship property rights of spouses and partners on 
death, their rights cannot be considered in isolation of the deceased’s intergenerational relationships and 
associated obligations. On death, the interests of the deceased’s family members come into play more 
prominently than on separation or divorce. That is especially so in New Zealand where a deceased’s 
moral duty to his or her children has been held to extend well beyond the need to provide for their 
maintenance.2 
 
In common law jurisdictions, such as England and Australia, a separate property system applies to 
married couples on both death and divorce.3 Neither jurisdiction has a ‘matrimonial property regime’ with 
rules governing the property consequences of marriage.4 If the marriage ends during the joint lifetime of 
the parties the courts have discretion to adjust the parties’ property rights in the interests of justice or 
fairness for the family as a whole.5 That power is not available if the marriage ends on death of a spouse. 
A deceased spouse may freely dispose of his or her property by will. To the extent that the needs of the 
surviving spouse are not met, the courts have the power to make provision for the surviving spouse from 
the estate of the deceased spouse, thus overriding the terms of the will or the intestacy rules.6 Property 
distribution on both death and divorce is therefore premised on the duty to provide for the other spouse’s 
needs, rather than on any entitlement to property or notion of community property. It is a matter of family 
rather than property, or duty rather than debt.7 
 
Civil law jurisdictions in continental Europe have matrimonial property regimes that prescribe rules for 
the division of property with little or no discretion.8 The regimes dissolve by operation of law on divorce 
and on death.9 Succession law applies only to the assets comprising the deceased’s estate. Historically, 
the estate passed to the deceased’s children to the exclusion of the surviving spouse.10  While most 
jurisdictions have amended their laws to provide for the surviving spouse as well, the distinction between 
property entitlement and support obligations, or debt and duty, remains. Property and family are thus kept 
separate. 
 

                                                
* Professor of Law, University of Otago. I am greatly indebted to Kyla Mullen, LLB Hons, for her invaluable research assistance. 
1 New Zealand terminology is used in this paper. A civil union has the same legal status as a marriage and can be entered into by 
couples of the same sex as well as the opposite sex: Civil Union Act 2004 (NZ); Births, Deaths, Marriages, and Relationships 
Registration Act 1995. Same sex couples may now also marry: Marriage (Definition of Marriage) Amendment Act 2013, s. 2. A de 
facto relationship has no formal requirements and no legal status, but has many of the same or similar legal consequences to 
marriage: Relationships (Statutory References) Act 2005. 
2 Williams v. Aucutt [2000] NZFLR 532 (CA); Auckland City Mission v. Brown [2002] 2 NZLR 650; (2002) 22 FRNZ 232  (CA) 
and Henry v. Henry [2007] NZCA 42, [2007] NZFLR 640. 
3 The separate property system was the result of the abolition of matrimonial unity in the 1880s, when the Married Women’s 
Property Acts were adopted in England in 1874, New Zealand in 1884, and in the Australian jurisdictions between 1879 (NSW) and 
1892 (WA).  
4 J. Scherpe, ‘The Financial Consequences of Divorce in a European Perspective’ in J. Scherpe (ed.) European Family Law Volume 
III – Family Law in a European Perspective, Edward Elgar Publishing, Cheltenham 2016, pp. 146, 147.  
5 Matrimonial Causes Act 1973 (UK); Family Law Act 1975 (Cth). 
6 Inheritance (Provision for Family and Dependants) Act 1975 (UK), s. 1; Succession Act 2006 (NSW), s. 59; Succession Act 1981 
(Qld), s. 41; Administration and Probate Act 1958 (Vic), s. 91; Inheritance (Family Provision) Act 1972 (SA), s. 7; Testator’s 
Family Maintenance Act 1912 (Tas), s. 3; Family Provision Act 1972 (WA), s. 6; Family Provision Act 1969 (ACT), s. 8; Family 
Provision Act 1970 (NT), s. 8. 
7 R. Croucher, ‘A Lament for Family Provision – A Good Idea Gone Wrong? Australian Reflections’, in this volume. 
8 Scherpe, above n. 4, pp. 153, 156. 
9 K. Boele-Woelki, F. Ferrand, C. Gozález Beilfuss, M. Jänterä-Jareborg, N. Lowe, D. Martiny and W. Pintens, Principles of 
European Family Law Regarding Property Relations Between Spouses, Intersentia, Cambridge 2013, pp. 173, 305. 
10 K. Reid, M. De Waal and R. Zimmermann, ‘Intestate Succession in Historical and Comparative Perspective’ in K. Reid, M. De 
Waal and R Zimmermann (eds.), Comparative Succession Law - Intestate Succession, Oxford University Press, Oxford 2015, pp. 
442-512. 
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New Zealand straddles the common law and civil law systems. It has a relationship property regime akin 
to some of the civil law systems, which applies to married and unmarried couples on death and on 
separation. Unlike the civil law regimes, it blurs the distinction between relationship property law and 
succession law when a relationship ends on death by giving the surviving spouse or partner the choice of 
taking his or her share of the relationship property or inheriting from the deceased.11 The survivor is not 
normally entitled to both.12 Whatever their choice, surviving spouses and partners may apply for further 
provision from the estate if they lack adequate provision for their proper maintenance and support.13 New 
Zealand law thus merges debt and duty, or property and family. 
 
This paper commences with a brief overview of the existing systems applicable to a marriage or 
equivalent relationship ending on death, starting with England and Australia as examples of common law 
jurisdictions, followed by some examples from the civil law jurisdictions. The current New Zealand 
system will be explained in more depth to identify its conceptual and practical difficulties. The paper will 
then discuss whether death and separation should be treated alike and will conclude by considering some 
options for reform. 

2.  CURRENT REGIMES 

2.1 COMMON LAW JURISDICTIONS 

Until the Married Women’s Property Acts were passed in the late 19th century, the principle of 
matrimonial unity applied in England, Australia and New Zealand. On marriage husband and wife 
became one person in the eyes of the law.14 The husband had legal control over the family and its 
property, while his wife lived under his protection or coverture.15 The husband retained ownership of all 
property he brought into or acquired during the marriage. He also became the owner of all personalty that 
his wife brought into or acquired during the marriage and controlled and managed his wife’s realty, 
retaining any income derived from her realty. If the wife predeceased her husband the right of curtesy 
entitled him to a life interest in her realty, provided there was issue of the marriage capable of succeeding 
to the land. The right of dower entitled the widow to a life interest in a third of her husband’s land, which 
survived any dispositions he made during his lifetime or by will.16 The adverse effect of dower on 
conveyancing and testamentary freedom led to its restriction and eventual abolition.17  
 
The Married Women’s Property Acts introduced a system of separate property in the common law 
jurisdictions in which each spouse retained the property they brought into or acquired during their 
marriage.18 Section 17 of the Married Women’s Property Act 1882 (UK) gave the court jurisdiction to 
make orders determining questions as to title and possession of property on granting a decree of judicial 
separation or divorce. Title and possession were determined by the ordinary rules of common law and 
equity, though sometimes the power was exercised to grant possession of the matrimonial home to the 
non-owning spouse, usually the wife.19 After World War II, when there was an extreme shortage of 
housing, the family home became more important and the English courts started using the power under s. 
17 to make orders affecting title to property.20  

                                                
11 Property (Relationships) Act 1976, s. 61. 
12 Property (Relationships) Act 1976, s. 76. 
13 Property (Relationships) Act 1976, s. 57. Family Protection Act 1955, ss. 3 and 4. 
14 J.H. Baker, An Introduction to English Legal History, Butterworths, London 1971, pp. 258-261; A.R. Buck, ‘”A Blot on the 
Certificate”: Dower and Women’s Property Rights in Colonial New South Wales’, (1987) 4 Australian Journal of Law and Society 
87; R.L. Fisher, Fisher on Matrimonial and Relationship Property, LexisNexis Butterworths, Wellington 2002, pp. 2-5. 
15 Bettina Bradbury, ‘From Civil Death to Separate Property: Changes in the Legal Rights of Married Women in Nineteenth-
Century New Zealand’ (1995) 29(1) New Zealand Journal of History 40; M. Briggs, ‘Historical Analysis’ in N. Peart, M. Briggs 
and M. Henaghan (eds.), Relationship Property on Death, Thomson Brookers, Wellington 2004, p. 2. 
16 Ibid, pp. 3-5; R. Atherton, ‘Expectation Without Right: Testamentary Freedom and the Position of Women in 19th Century NSW’ 
(1988) 11(1) University of New South Wales Law Journal 133. 
17 Deceased Persons Estates Act 1874 (Tas); Intestacy Act 1877 (Qld) s. 28; Dower Abolition Act 1880 (Vic); Probate Act 1890 
(NSW, including ACT) s. 33, confirmed by the Dower Abolition Act 1906; Administration and Probate Act 1891 (SA, including 
NT) s. 64; Administration Act 1903 (WA) s. 15. The Property Law Act 1905 (NZ) s. 21 formally abolished dower in New Zealand, 
but it had been rendered practically obsolete by reforms to the intestacy rules in the Real Estate Descent Act 1874 (38 Vict No. 84 
(UK). 
18 See note 3 above.  
19 For example, Hutchison v. Hutchison [1947] 2 All ER 792, where the court declined the husband’s application for a possession 
order of the home that he had left when he entered an adulterous relationship with another woman. He was still married to his wife 
and had no right to turn her out. She had behaved properly and it was unjust to order her to vacate their home.  
20 Rimmer v. Rimmer [1952] 2 All ER 863; Cobb v. Cobb (No. 6) [1955] 2 All ER 696; Fribance v. Fribance (No. 2) [1957] 1 All 
ER 357. 
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The Australian jurisdictions had powers equivalent to s. 17 in their respective Married Women’s Property 
Acts, but the courts did not construe these powers as entitling them to make orders overriding legal or 
beneficial title.21 It was not until their legislation was amended that the courts made orders adjusting title 
as between spouses.22 That power can now be found in the Matrimonial Causes Act 1973 (UK) and in 
Australia’s Family Law Act 1975 (Cth).23 Both statutes establish a discretionary regime that aims to 
provide for the future needs of each spouse and their children. 
 
In the Matrimonial Causes Act 1973 (UK) “fairness” is the touchstone for the exercise of this discretion 
on divorce.24 The welfare of minor children of the marriage is the first consideration.25 The Act lists a 
number of other matters that the Court must have regard to, in particular the parties’ income and earning 
capacity and their financial needs, obligations, and responsibilities. 26  Fairness has three strands: the 
financial needs of the parties, compensation for economic disparity, and equal sharing.27 Equality is a 
yardstick to be used as an aid, not a rule.28 In most cases, there are insufficient assets to consider anything 
other than the needs of the parties. 29  There is no concept of matrimonial property or presumptive 
entitlement to property. Nor is any property excluded from the court’s jurisdiction, such as an inheritance, 
gift, or spouse’s interest in a discretionary trust.30 If the parties made a nuptial agreement before or during 
their marriage, determining their respective rights to property in the event of divorce, it does not oust the 
court’s discretion under the Matrimonial Causes Act.31 It is merely a relevant factor to be taken into 
account in the Court’s exercise of discretion.  
 
The Australian courts have a similarly broad discretion under the Family Law Act 1975 (Cth) to make 
orders altering the parties’ property interests to achieve a ‘just and equitable’ outcome, having regard to 
the parties’ contributions to property and welfare of the family as well as their respective needs.32 
Australia considered changing its system to a community property scheme, but did not do so.33 
 
Both the English and Australian discretionary systems aim to give effect to a duty on each spouse, arising 
from their marriage, to make provision for each other’s needs and those of their children from the total 
pool of assets available to them. The same system applies to civil partnerships in England and Wales34 
and to qualifying de facto relationships in most Australian jurisdictions.35 The needs and interests of the 
family thus prevail over any notion of private property of each spouse or partner. 
 
This power to alter the property interests of parties to a relationship does not apply if the relationship ends 
on the death of a party. Succession law governs the distribution of the deceased party’s estate. The 
deceased’s will or, in default of a valid will, the intestacy rules determine whether and to what extent the 
surviving spouse shares in the assets of the estate of the deceased spouse.36  The couple may have 
structured their property to pass outside of the estate. Joint tenancies, trusts, and other will-substitutes are 

                                                
21 Wirth v. Wirth [1956] HCA 71, (1956) 98 CLR 228; Martin v. Martin [1959] HCA 62; Hepworth v. Hepworth [1963] HCA 49, 
(1963) 110 CLR 309.  
22 In the State of Victoria the Marriage (Property) Act 1962 (Vic), s. 3 amended the Marriage Act 1958 (Vic), s. 161, the eventual 
successor to the Married Women’s Property Act 1870 (Vic), s. 12, to give the courts the power to make orders adjusting title as 
between spouses, but not so as to defeat any common intention expressed by the spouses: Haskin v. Haskin [1964] VR 37; Hogben 
v. Hogben [1964] VR 468; Moore v. Moore [1965] VR 61. Marriage (Property) Act 1962 (Vic), s. 3(4)(b), also inserted a 
presumption that the matrimonial home acquired by either spouse during or in contemplation of the marriage was held by the parties 
as joint tenants. 
23 Matrimonial Causes Act 1973 (UK), s. 24; Family Law Act 1975 (Cth), s. 79. 
24 White v. White [2001] 1 AC 596 (HL); Miller v. Miller; McFarlane v. McFarlane [2006] UKHL 24. 
25 Matrimonial Causes Act 1973 (UK), s. 25(1). 
26 Matrimonial Causes Act 1973 (UK), s. 25(2). 
27 Miller v. Miller; McFarlane v. McFarlane [2006] UKHL 24 paras. 10-16. 
28 Miller v. Miller; McFarlane v. McFarlane [2006] UKHL 24 para. 16. 
29 E. Hitchings, ‘The Impact of Recent Ancillary Relief Jurisprudence in the “Everyday” Ancillary Relief Case’ (2010) 22 CFLQ 
(Child and Family Law Quarterly) 93-114. 
30 Miller v. Miller; McFarlane v. McFarlane [2006] UKHL 24. 
31 Radmacher v. Granatino [2010] UKSC 42, [2011] 1 AC 534. 
32 Family Law Act 1975, s. 79(2). 
33 Above, n. 7 p.10. 
34 Civil Partnership Act 2004 (UK), s. 72. There is no statutory property division regime for cohabitants in England and Wales. 
35 A de facto relationship qualifies if the relationship was between two persons who were not married to each other or related by 
family and lived together as a couple on a genuine domestic basis for at least two years, or there was a child of the relationship or 
the applicant made substantial contributions and failure to make an order would result in serious injustice to the applicant: Family 
Law Act 1975, ss. 4AA and 90SB.  
36  The intestacy rules in both England and Australia give priority to the surviving spouse over the deceased’s children: 
Administration of Estates Act 1925 (UK), s. 46; Succession Act 2006 (NSW), ch. 4. 
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commonly used to make provision for a surviving spouse or partner.37 Where the deceased has failed to 
make adequate provision for his or her surviving spouse or partner, the family provision jurisdiction can 
be invoked to award further provision from the estate for the surviving spouse.38 In England the aim in 
making reasonable provision for surviving spouses is to ensure that they have at least the same rights as 
divorcees.39 Surviving spouses are treated more favourably than other eligible claimants by not having to 
establish a need for maintenance.40 The Australian family provision statutes do not accord surviving 
spouses a similar priority.41 
 
Both on death and divorce the property consequences of the relationship ending are addressed in these 
common law jurisdictions in terms of a duty on one spouse or partner to provide for the other’s needs. 
The courts are empowered to intervene where those needs are not met, taking into account a broad range 
of factors. Conceptually death and divorce are therefore treated alike. Property questions are a matter of 
family rather than property.42 

2.2 CIVIL LAW JURISDICTIONS 

The European civil law jurisdictions differ from England and Australia by having a matrimonial property 
regime that gives spouses an entitlement to share in the matrimonial property.43 A default regime applies 
in the absence of a matrimonial property agreement.44 There is considerable variation in the default 
systems that apply in the different jurisdictions. Most countries have some form of community property 
that applies immediately upon marriage.45 Others have a separate property system during marriage and at 
the end of the marriage a deferred community property system applies or a system of participation in the 
acquests or accrued gains of the marriage. 46  All of the matrimonial property regimes dissolve by 
operation of law on death and divorce.47  
 
There is little scope for discretion in the default regimes.48 Harsh results are ameliorated on divorce 
through maintenance and compensation for economic disparity.49 On death, succession law provides for 
the surviving spouse. If a matrimonial property agreement is unjust, it can generally be set aside, in which 
case the default system applies.50 
 
Divorce and death are thus treated alike, and matrimonial property law does not stray into support 
obligations. 
 

2.3 NEW ZEALAND SYSTEM 

Prior to 1963, New Zealand had a strict separate property system similar to England and Australia. The 
effect of the Married Women’s Property Act 1884 and its subsequent amendments was to treat husband 

                                                
37 N. Peart and P. Vines, ‘Will-Substitutes in New Zealand and Australia’ in A. Braun and A. Rothell (eds.), Passing Wealth on 
Death, Hart Publishing, Oxford 2016, pp. 107-130. 
38 Above, n. 6.  
39 England and Wales Law Commission, Family Law – First Report on Family Property: A New Approach (Law Com. No. 52, 
1973) para. 61.  
40 Inheritance (Provision for Family and Dependants) Act 1975, s. 1(2). 
41 Croucher, above n.7.  
42 Above, n. 7. 
43 Above n. 4 and n. 9.  
44 Above n. 4, 194- 
45 The Netherlands is the only country to retain universal community property as its default system. All property brought into and 
acquired during the marriage are part of the community, including gifts and inheritances from third parties if the third party has not 
excluded them from the recipient’s community property regime: Burgerlijk Wetboek, Book 1, art 93. In most of the other 
community property systems  a community of acquests or acquisitions applies, in which only the assets generated by the marriage 
are part of the community. Pre-marital property and gifts and inheritances received from third parties remain the separate property 
of the owning spouse: Above n. 4, 149-155. 
46 The Nordic countries have a deferred community property system as their default regime. All the assets owned by the spouses at 
the end of their marriage become community property except for gifts and inheritances that were excluded by the donor from the 
recipient’s community property regime: above n. 4, 155-157. Germany has a system of accrued gains, in which each spouse has a 
claim to his or her share of the gains accrued during the marriage: above n. 4, 158-160. 
47 Above n. 9. 
48 For example, the Nordic countries give the courts discretion to depart from equal division in marriages of less than five years’ 
duration or if one spouse brought significantly more assets into the marriage or acquired a major gift or inheritance during the 
marriage: Above n. 4, 156-157. 
49 Above n. 4.  
50 Above n. 4, 202-205. 
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and wife virtually as strangers for property purposes.51 Unlike the English courts, however, the New 
Zealand courts adopted a narrow construction to their power to make orders under s. 19 of the Married 
Women’s Property Act 1952 where a question as to title or possession of property of a spouse was raised 
on separation or divorce.52 They merely used the power to make possession orders in favour of a non-
owning spouse, usually the wife, and then only if the non-owning spouse was in possession.53 Questions 
as to the applicant’s title to property were determined in accordance with the ordinary rules of common 
law and equity. The courts did not construe s. 19 to give them discretion to interfere with title on the 
grounds of fairness or justice.54 As questions of possession and legal or beneficial title could equally arise 
after death, s. 19 was amended in 1961 to allow the courts to make orders on applications by or against a 
personal representative of a deceased.55 
 
Joint ownership was uncommon, because gift duty imposed a substantial penalty on such settlements.56 
Unless a widow had assets of her own, she was dependent on her husband making adequate provision for 
her by will. If he failed to do so, she could apply for provision from his estate under the Family Protection 
Act.57 While husbands had a paramount obligation to provide for their widows, until the 1970s awards 
took the form of annuities for the duration of the applicant’s widowhood. A capital award might be used 
to support her late husband’s successor or it might be left to others on her death, thus depriving the 
deceased’s children of their patrimony.58 She might be granted possession of the family home, but not 
ownership. 
 
One significant change in social policy was the introduction of the Joint Family Homes Act in 1950. Its 
aim was to strengthen the family bond and recognise the common interest of husband and wife in the 
family home.59 The formal settlement of the family home as a “joint family home” provided some relief 
from gift and estate duty, some protection against unsecured creditors, and allowed the home to pass by 
survivorship to the surviving spouse.60 While this option was apparently popular,61 it depended on the 
willingness of the legal owner, usually the husband, to agree to the settlement. The vast majority of 
homes were not settled.62 Widows could therefore be left without a home or capital and remain dependent 
on their late husbands for ongoing financial support. 

2.3.1 The Matrimonial Property Act 1963  

Concern about the Court’s unwillingness to utilise s. 19 of the Married Women’s Property Act 1952 to 
make orders affecting title, particularly in relation to the home, led to the adoption of the Matrimonial 
Property Act 1963. It extended the Court’s powers under s. 19 to make orders adjusting title to property 
as between spouses based on their financial and non-financial contributions to the property in question, 
but not so as to defeat any common intention expressed by the parties.63 As before, the power could be 
exercised on death as well as on divorce on the application of either the surviving spouse or the personal 
representative of the deceased spouse, even though the nature of the jurisdiction under the 1963 Act went 
well beyond determining the applicant’s legal or beneficial title to property held by the respondent.64 The 
Act gave the courts the power to override legal title and vest property in the non-owning spouse or the 
personal representative of a deceased spouse. Surviving spouses usually applied for an order to improve 
their own asset position or to reduce the estate’s liability for estate duty.65 Applications by the estate were 

                                                
51 J.R. Hanan, ‘The Future of Family Law’ in B.D. Inglis and A.G. Mercer (eds.), Family Law Centenary Essays, Sweet & Maxwell 
(NZ) Ltd, Wellington 1967, p. 12.  
52 See n. 20 above and accompanying text on the English approach. 
53 Barrow v. Barrow [1946] NZLR 438 (CA); Watson v. Watson [1952] NZLR 892; Masters v. Masters [1954] NZLR 82.  
54 Masters v. Masters [1954] NZLR 82, 83; Peychers v. Peychers [1955] NZLR 564. 
55 Married Women’s Property Amendment Act 1961, s. 2. P.B.A. Sim, ‘Matrimonial Property in New Zealand’, in B.D. Inglis and 
A.G. Mercer (eds.), Family Law Centenary Essays, Sweet and Maxwell, Wellington 1967, pp. 107, 126. 
56 Report of a Special Committee, Matrimonial Property, Wellington, 1972, para. 7, n 1.  
57 Family Protection Act 1908 and 1955, ss. 3 and 4. 
58 Re Williamson [1954] NZLR 288; Re Wilson (deceased) [1973] 2 NZLR 359 (CA), 362. 
59 Report of a Special Committee, Matrimonial Property, Wellington 1972, para. 9. 
60 See for example, Milne v. Commissioner of Inland Revenue [1959] NZLR 566 (HC). 
61 Report of a Special Committee, Matrimonial Property, Wellington 1972, para. 10. 
62 A.M. Finlay, ‘Matrimonial Property – Comparable Sharing; an Explanation of the Matrimonial Property Bill 1975’ [1975] AJHR 
(Appendices to the Journals of the House of Representatives), E. 6, p. 4  
63 Matrimonial Property Act 1963, ss. 5 and 6. This section was modeled on Victoria’s Marriage (Property) Act 1962 (Vic), s. 3. See 
n. 22 above. Report of a Special Committee, Matrimonial Property, Wellington 1972, para. 13.  
64 Matrimonial Property Act 1963, s. 5A. 
65 Robinson v. Public Trustee [1966] NZLR 748; Re Mora [1988] 1 NZLR 214 (CA).  
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commonly made to recover assets for beneficiaries of the estate,66 or to enable the estate to satisfy claims 
for support under the Family Protection Act 1955.67  
 
The Court was empowered to make such orders as appeared just,68 having regard to the parties’ respective 
contributions to the property in dispute, ‘whether in the form of money payments, services, prudent 
management or otherwise howsoever’. 69  Consistent with Parliament’s aim of acknowledging the 
importance of the matrimonial home, the Court was mandated to take the parties’ respective contributions 
into account in relation to the matrimonial home and had a discretion to do so in relation to any other 
property. While contributions were a jurisdictional requirement, orders were at the discretion of the court 
and not necessarily co-extensive with contributions. 70  It was such an order as was just in the 
circumstances. The Act was amended in 1968 to clarify that financial as well as non-financial 
contributions were relevant.71 The Act was intended to recognise that a wife’s contributions in the home 
and to the care of children freed her husband to perform his economic activities. 72  Yet, financial 
contributions still carried more weight than domestic contributions, especially in relation to non-domestic 
property. In reality, wives and widows were seeking an award out of their (late) husband’s assets, rather 
than a share of “their” assets.73 Even after a long marriage, wives and widows rarely received a half share 
of the pool of assets accumulated during the marriage.74  It was not until the 1980s that the socio-
economic value of non-financial contributions gained greater recognition and awards under this Act 
became more generous.75 
 
The Matrimonial Property Act 1963 was primarily designed as a measure to resolve property disputes 
between spouses during their common lifetime.76 The Act did not address the relationship between orders 
under the Act and the applicant’s rights to provision from the estate of the deceased spouse.77 There was 
no power under the Matrimonial Property Act to vary the deceased’s will or the intestacy rules in the light 
of a matrimonial property award. The question therefore was whether an award under the Matrimonial 
Property Act should be reduced or eliminated to take account of the provision available to the surviving 
spouse from the estate. In some cases the inheritance was disregarded, for example where the surviving 
spouse was merely left an annuity or life interest, or where all interested parties consented to the award 
being made. 78  In other cases the inheritance either reduced or eliminated the matrimonial property 
award.79  
 
In Re Mora, for example, the High Court declined to make an order under the Matrimonial Property Act, 
because the award that Holland J considered appropriate was less than the widow was entitled to under 
the intestacy rules.80 But the Court of Appeal overruled that decision, allowing Mrs Mora to retain her 
intestate entitlement in addition to her matrimonial property award.81 The Court held that a husband owed 
obligations to his widow going well beyond the recognition of her contributions to matrimonial property. 
Absent any competing interests to the estate, Mrs Mora’s inheritance fulfilled Mr Mora’s duty to provide 
for her proper maintenance and support and acknowledged her loyalty and affection over a long and 

                                                
66 Re L.R. and E.G. Ball (deceased), Parr v. Ball [1967] NZLR 644; Morris v. Miles [1967] NZLR 650; Poppe v. Grose [1982] 1 
NZLR 491 (CA); Re Welch [1989] 2 NZLR 1 (HC). 
67 Irvine v. Public Trustee [1989] 1 NZLR 67. 
68 Matrimonial Property Act 1963, s. 5. 
69 Matrimonial Property Act 1963, s. 6(1). 
70 Haldane v. Haldane [1976] 2 NZLR 715 (PC). 
71 Matrimonial Property Act 1963, s. 6(1A), inserted by Matrimonial Property Amendment Act 1968, s. 6(1).  
72 A.M. Finlay, ‘Matrimonial Property – Comparable Sharing; an Explanation of the Matrimonial Property Bill 1975’ [1975] AJHR 
(Appendices to the Journals of the House of Representatives), E. 6, pp. 4-5. 
73 A.M. Finlay, ‘Matrimonial Property – Comparable Sharing; an Explanation of the Matrimonial Property Bill 1975’ [1975] AJHR 
(Appendices to the Journals of the House of Representatives), E. 6,, p. 5. 
74 The typical amount allocated to a former wife was one per cent of the husband’s property for each year of marriage: W.R. Atkin 
and W. Parker, Relationship Property in New Zealand, 2nd ed., LexisNexis, Wellington 2009, pp. 2-3. See also M. Henaghan and N. 
Peart, ‘Relationship Property Appeals in the New Zealand Court of Appeal 1958-2008: The Elusiveness of Equality’ in R. Bigwood 
(ed.), The Permanent New Zealand Court of Appeal, Hart Publishing, Oxford 2009, pp. 99-149. 
75 See 2.3.2 below for discussion of the Matrimonial Property Act 1963’s continued application to marriages ending on death after 
the adoption of the Matrimonial Property Act 1976. 
76 Re Snow [1975] Current Law (NZ) 1192; Re McNaughton (deceased) [1976] 2 NZLR 538. 
77 This omission may be attributable to the fact that the Act was in essence an extension of the powers under s. 19 of the Married 
Women’s Property Act, which the courts construed narrowly avoiding questions about the relationship between applications about 
title and succession law. 
78 Mora v. Mora (1988) 4 NZFLR 609 (CA), 614. 
79 West v. West HC Christchurch, M. 94/84, 4 July 1985; Re Mora HC Christchurch, M. 160/84, 11 July 1985. 
80 Re Mora HC Christchurch, M. 160/84, 11 July 1985. 
81 Mora v. Mora (1988) 4 NZFLR 609 (CA). 
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happy marriage.82 But if there were competing interests to the estate, succession law could adversely 
affect a spouse’s matrimonial property award. 
 
It was also unclear whether orders under the Matrimonial Property Act 1963 should take precedence over 
claims under the Family Protection Act 1955. In Re McNaughton the Court declined the widow’s 
matrimonial property claim, instead awarding her additional provision from the estate under the Family 
Protection Act, reasoning that it would be wrong to erode the principles of the Family Protection Act by 
allowing an application under the Matrimonial Property Act.83 The relevance of competing interests in an 
estate prompted the Court to question whether the Matrimonial Property Act should be invoked to deal 
with what is essentially a succession question.84 In Re Barna, on the other hand, the Court saw the claims 
as serving different purposes. An order under the Matrimonial Property Act ‘enabled each spouse to 
obtain proper recognition of what is truly his or hers’, whereas an order under the Family Protection Act 
enforced a moral duty that the deceased owed to his or her surviving spouse to make provision out of 
what is truly his or hers.85 Hence, it was appropriate to deal with the matrimonial property claim first. 
Any order made under the Matrimonial Property Act was relevant to determining the deceased’s support 
obligations to his or her surviving spouse.86  
 
Central to the uncertainty about the relationship between matrimonial property claims and succession 
rights was the ambiguous status of the matrimonial property award. It was not an equitable interest, 
because it crystallised both as to interest and quantum only when the Court exercised its discretion in 
favour of the applicant.87 The order was not declaratory of a pre-existing property interest. Yet, in effect 
the Act was a fetter on, or qualification of, the property rights of spouses.88 Orders under the Matrimonial 
Property Act were not exempt from estate duty, even though the effect of the order was to reduce the size 
of the estate.89 It was not until the Estate and Gifts Duties Act 1968 was amended in 1983 that property 
comprised in an order under the Matrimonial Property Act 1963 ceased to form part of the estate of the 
deceased spouse for estate duty purposes.90 Following this change, it became common for claims to be 
brought under the Matrimonial Property Act to diminish or eliminate the estate’s liability for estate 
duty. 91  That motive was not relevant to the Court’s assessment as to whether an order under the 
Matrimonial Property Act was justified. 92 The amendment to the Estate and Gifts Duties Act 1968 
indicated that Parliament did not consider such property really belonged to the deceased. But the 
discretionary nature of the award still prevented it from becoming property of the applicant until the order 
was made.  

2.3.2 The Matrimonial Property Act 1976 

Dissatisfaction with the courts’ ungenerous approach to claims under the Matrimonial Property Act 1963 
and the uncertainty generated by a discretionary regime, persuaded Parliament to introduce a community 
property system.93 The new Matrimonial Property Act, adopted in 1976, characterised marriage as a 
partnership to which both spouses were presumed to contribute equally, albeit in different ways, and 
hence assets associated with the partnership should be shared equally. In contrast to the 1963 Act, the 
focus of the 1976 Act was on contributions to the relationship rather than the property, and the starting 
point was equal division of the domestic and non-domestic assets that came within the definition of 
“matrimonial property”.94 The Act was a code that applied instead of the rules of common law and equity 
to all property beneficially owned by either party.95 Maori land was excluded from the Act.96 
 

                                                
82 Ibid, pp. 614, 616. 
83 Re McNaughton (deceased) [1976] 2 NZLR 538. 
84 Ibid, p. 543. 
85 Re Barna (1985) 1 FRNZ 521, 523. 
86 Re Baigent (dec’d) (1988) 4 FRNZ 170. 
87 Byfield v. Public Trustee [1976] 2 NZLR 442, 447. 
88 Re Snow [1975] Current Law (NZ) 1192, as cited in Re McNaughton (deceased) [1976] 2 NZLR 538, 543. 
89 Thompson and Preest v. CIR (1982) 5 MPC 157. 
90 Estate and Gifts Duties Act 1968, as amended, s. 31A. 
91 For example, Mora v. Mora (1988) 4 NZFLR 609 (CA). 
92 Mora v. Mora (1988) 4 NZFLR 609 (CA), 618. 
93 A.M. Finlay, ‘Matrimonial Property – Comparable Sharing; an Explanation of the Matrimonial Property Bill 1975’ [1975] AJHR 
(Appendices to the Journals of the House of Representatives), E. 6, p. 5. 
94 Matrimonial Property Act 1976, ss. 8-10. 
95 Matrimonial Property Act 1976, s. 4. Property and ownership were defined in s. 2 by reference to the general law. 
96 Matrimonial Property Act 1976, s. 6. See further J. Ruru and L. Watson’s paper in this volume. 
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Matrimonial property was exhaustively defined in the Act.97 It covered the family home and family 
chattels, whenever they were acquired, and property acquired in contemplation of marriage or during the 
marriage other than property acquired from a third party by gift, inheritance, survivorship, or as a 
beneficiary of a trust. Property that was not matrimonial property was separate property of the owning 
spouse and not subject to division. 98  However, any separate property that was intermingled with 
matrimonial property and any increase in value of separate property that was attributable to the 
application of matrimonial property or the actions of the non-owning spouse became matrimonial 
property.99 The Act defined spousal contributions broadly to include such non-financial contributions as 
care of children and aged or infirm relatives, performance of domestic duties, and providing support or 
assistance to the other spouse. 100  It also stipulated that there was no presumption that financial 
contributions were of greater value than non-financial contributions.101  
 
During the marriage a separate property system continued to apply subject to limited exceptions.102 Each 
spouse was free to acquire and deal with their own assets as if the Act had not been passed.103 But on 
separation104 the matrimonial property regime crystallised. The parties’ assets were then classified as 
either matrimonial property or separate property. Provided the marriage had lasted for more than three 
years,105 and the parties had not formally contracted out of the Act,106 domestic assets were shared equally 
unless there were extraordinary circumstances that made equal sharing repugnant to justice, a notoriously 
high threshold. 107  A more liberal exception applied to the division of the balance of matrimonial 
property.108 Separate property was retained by the owning spouse.  
 
In essence, the Act established a deferred community of acquests, in which all of the assets produced by 
the marriage become part of the community on separation with the addition of the family home and any 
family chattels even if they were acquired prior to marriage. It was a radical change from the past and a 
major piece of social reform. By viewing marriage as a partnership of equals and having a presumption of 
equal sharing of matrimonial property, each spouse had an entitlement to property on separation 
Applicants were claiming what was their share of the matrimonial property, not an interest in the other 
spouse’s property. In contrast to orders under the Matrimonial Property Act 1963, orders under the 1976 
Act were therefore declaratory of a pre-exiting property interest.109 However, the new regime applied 
only during the joint lifetime of the spouses.110  
 
The Matrimonial Property Act 1963 continued to apply to marriages ending on death, with all the 
disadvantages of a discretionary system and the burden of proving contributions to property. The 1976 
Act did reflect a change in society’s perception of the economic value of a wife’s work, which the courts 
eventually recognised when assessing awards under the 1963 Act. But the focus was still on contributions 
to property, rather than the relationship, and hence the court could not be influenced by the awards that 
could be obtained under the 1976 Act.111 Unequal division remained the norm, even in long marriages 
where the non-owning spouse had made substantial contributions.112 Marriages ending on death were 
therefore treated less favourably than marriages ending on separation.113  

                                                
97 Matrimonial Property Act 1976, ss. 8 and 10. 
98 Matrimonial Property Act 1976, s. 9. 
99 Matrimonial Property Act 1976, s. 9. 
100 Matrimonial Property Act 1976, s. 18. 
101 Matrimonial Property Act 1976, s. 18(2). 
102 Matrimonial Property Act 1976, s. 20(2) protected a spouse’s interest in the family home in the event that the other spouse went 
bankrupt during the marriage. Section 42 allowed a spouse to lodge a notice of claim against land to protect his or her claim or right 
to that land under the Act, thus preventing dealings with the land. See further A.H. Angelo and W.R. Atkin, ‘A Conceptual and 
Structural Overview of the Matrimonial Property Act 1976’ (1977) 7 NZULR 237. These exceptions to the deferred property system 
were retained when the Act was amended in 2001: Property (Relationships) Act 1976, ss. 20B and 42. 
103 Matrimonial Property Act 1976, s. 19. Secured and unsecured creditors of a spouse had the same rights against that spouse and 
any property owned by that spouse as if the Act had not been passed: s. 20. 
104  Matrimonial Property Act 1976, s. 25(2)(a). The Court was also empowered to make orders on dissolution of marriage, 
bankruptcy of a spouse, or gross mismanagement or willful dissipation of property: Matrimonial Property Act 1976, s. 25(2). 
105 Matrimonial Property Act 1976, s. 13. 
106 Matrimonial Property Act 1976, s. 21. 
107 Matrimonial Property Act 1976, s. 14. Martin v. Martin [1979] 1 NZLR 97 (CA); Joseph v. Johansen (1993) 10 FRNZ 302 (CA). 
108 Matrimonial Property Act 1976, s. 15. 
109 Department of Justice, Report of the Working Group on Matrimonial Property and Family Protection, Wellington 1988, p. 40. 
110 Matrimonial Property Act 1976, s. 5. 
111 Re Mora HC Christchurch, M. 160/84, 11 July 1985 and on appeal Mora v. Mora (1988) 4 NZFLR 609 (CA). 
112 In Mora v. Mora (1988) 4 NZFLR 609, the Court of Appeal did not award the widow 50 per cent of the farm, in spite of her 
exceptional contributions around the farm, because her husband was more directly involved in the farm and had acquired it on 
favourable terms from his parents. 
113 Above n. 109, p. 3. 
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The White Paper accompanying the Matrimonial Property Bill 1975 acknowledged the problem.114 The 
rights of a surviving spouse should not be inferior to those of a divorced or separated spouse, but the 
effect on wills and the intestacy rules as well as estate duty raised delicate and complex questions. As the 
demand for reform of the law on separation was more urgent, the Government decided not to delay the 
introduction of the Bill pending resolution of the problems relating to death. It was nonetheless 
committed to legislating for just and equitable division of matrimonial property on death and intended to 
introduce a comprehensive measure as soon as possible.115 It would take another 25 years for Parliament 
to change the law to extend the equal sharing regime of the Matrimonial Property Act 1976 to marriages 
ending on death.116 

2.3.3 The Property (Relationships) Act 1976 

Parliament radically amended the Matrimonial Property Act 1976 in 2001, incorporating many of the 
recommendations made by a Ministerial Working Group established in 1988 to advise on Matrimonial 
Property and Family Protection as part of the Government’s social reform programme.117  The 2001 
amendments extended the matrimonial property regime to relationships ending on death 118  and to 
heterosexual and same sex de facto partners who were both at least 18 years old and had been living 
together as a couple for three or more years.119 To take account of the wider range of relationships to 
which the Act was to apply, it was renamed the Property (Relationships) Act 1976.120 In 2005 civil unions 
were included as well, on the same basis as marriage.121 The 2001 amendments reformed the sharing 
regime in other significant ways as well, making it ‘the second substantive statutory code of major 
importance in New Zealand’s regulation of matrimonial and relationship property law’.122  
 
Equal division of relationship property remains the central feature of the Act’s regime, but the scope of 
the regime has been significantly expanded. A wider range of property is included in the relationship 
property pool. 123  The more liberal exception to equal division of non-domestic assets is no longer 
available.124 All relationship property, including non-domestic property, is now subject to equal division 
unless the relationship was of less than three years’ duration,125 or extraordinary circumstances make 
equal sharing repugnant to justice.126 The latter exception continues to set a very high threshold.127 Equal 
division of relationship property is therefore the norm, unless the parties have formally contracted out of 
the Act.128 As many couples see such contracts as questioning their commitment to the relationship, the 
default system applies to the great majority of couples. New provisions were inserted to address economic 
disparity resulting from the division of functions129 and the widespread use of discretionary trusts that put 
relationship assets beyond the reach of the court.130 
 
Part 8 was inserted into the Act to deal with relationships ending on death of a spouse or partner. As 
recommended by the Working Group on Matrimonial Property and Family Protection, the Act gives the 
surviving spouse or partner a choice of two options.131 Under Option A the surviving spouse or partner 

                                                
114 A.M. Finlay, ‘Matrimonial Property – Comparable Sharing; an Explanation of the Matrimonial Property Bill 1975’ [1975] AJHR 
(Appendices to the Journals of the House of Representatives), E. 6, p. 13. 
115 Ibid, p. 14. 
116 In 1988 a Ministerial Working Group proposed reform to the Matrimonial Property Act 1976 to ensure a surviving spouse was 
no worse off than a spouse whose marriage had broken down during the joint lives of the spouses: Above n. 109, p. 40. 
117 Above n. 109. For a description of the reform process, see W.R. Atkin and W. Parker, above n. 74, ch. 1. 
118 Property (Relationships) Act 1976, Part 8. 
119 Property (Relationships) Act 1976, s. 2D defines a “de facto relationship” in these terms. Whether a de facto relationship exists is 
a question of fact, which is determined by taking all the circumstances of the relationship into account: Scott v. Scragg (2006) 25 
FRNZ 942 (HC); Benseman v. Foster (2006) 25 FRNZ 803 (HC). The Act applies to de facto relationships that existed when the 
Act came into force on 1 February 2002 or came into existence thereafter: s. 4C. See further M. Briggs paper in this volume. 
120 Property (Relationships) Amendment Act 2001, s. 5(2). 
121 Property (Relationships) Amendment Act 2005. 
122 B.D. English, New Zealand Family Law in the 21st Century, Thomson Brookers, Wellington 2007, p. 1050 ff., where the author 
describes the reforms as creating in substance new legislation. 
123 See W.R Atkin’s paper 
124 Non-domestic matrimonial property could be unequally divided if the contributions of one spouse were clearly greater than the 
contributions of the other spouse: Matrimonial Property Act 1976, s. 15. 
125 Property (Relationships) Act 1976, ss. 14-14AA. 
126 Property (Relationships) Act 1976, s. 13. 
127 De Malmanche v. De Malmanche [2002] 2 NZLR 838. 
128 Property (Relationships) Act 1976, ss. 21 and 21A. 
129 Property (Relationships) Act 1976, ss. 15 and 15A. See further M. Henaghan’s paper  
130 Property (Relationships) Act 1976, ss. 44A-44C. See further J. Palmer’s paper. 
131 Property (Relationships) Act 1976, s. 61. 
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elects to apply for a division of relationship property under the Act.132 The consequence of electing this 
option is that the surviving spouse loses such provision as is available under the deceased’s will or the 
intestacy rules, unless the deceased has expressed a contrary intention in the will or the Court permits the 
surviving spouse or partner to take some or all of the inheritance to avoid injustice.133 Under option B the 
surviving spouse or partner elects not to proceed under the Act.134 In that case the survivor retains the 
assets he or she owns, takes whatever property he or she is entitled to by survivorship, and inherits such 
provision as is available under the deceased’s will or the intestacy rules. Regardless of which option is 
elected, the survivor can apply under the Family Protection Act 1955 for further provision from the 
estate.135  
 
In EM v. SL, for example, the deceased left his widow a life interest in his half share of the family home 
and the residue of his estate to his two adult children from his first marriage. His widow elected option A, 
which provided a modest increase in her asset position.136 As a result of her election, her life interest in 
her husband’s share of the home was revoked and passed to the children of his first marriage. Rather than 
claim under the Property (Relationships) Act for reinstatement of the life interest, she applied under the 
Family Protection Act to have the home fully vested in her. The Court declined her application, granting 
her a life interest in the home plus a $30,000 legacy. The deceased owed a moral duty to his widow as 
well as his children, even though the children were adult and had no financial need. Vesting the entire 
home in the widow would have deprived the deceased’s children of most of their inheritance. The widow 
had children from her first marriage, which made it unlikely that the deceased’s children would benefit on 
her death. A life interest ensured that the deceased’s children would not be deprived of their patrimony. 
 
Option B is the default option.137 The surviving spouse or partner is deemed to have elected not to 
proceed under the Act if no notice of election is lodged within the prescribed 6-month time limit from 
death or grant of administration, whichever is the later,138 or if the notice is not in the prescribed form, 
which includes a certificate from a lawyer that legal advice was given to the surviving spouse or partner 
about the effect and implications of the notice of election.139 Once the default option becomes effective, 
the estate may be distributed and any distributions made cannot be disturbed.140 The choice of option is 
irrevocable.141 However, the Court does have the power to set aside the applicable option in prescribed 
circumstances and it would be unjust to enforce the option.142  
 
The relationship property entitlement of the surviving spouse or partner has priority over any beneficial 
interest a person may have under the deceased’s will or the intestacy rules, as well as any claim to the 
estate under the Family Protection Act 1955 or the Law Reform (Testamentary Promises) Act 1949, and 
any duties or fees payable in respect of the deceased estate under any Act imposing duties or fees.143 
Prioritising the relationship property claim acknowledges that the surviving spouse is claiming what is 
rightfully his or her property, so that succession law is applied only to assets that legitimately belong to 
the estate.  
                                                
132 Property (Relationships) Act 1976, s. 61(2). 
133 Property (Relationships) Act 1976, ss. 76-77. 
134 Property (Relationships) Act 1976, s. 61(3). 
135 Property (Relationships) Act 1976, s. 57. 
136 EM v. SL [2005] NZFLR 281 (FC). 
137 Property (Relationships) Act 1976, s. 68. Public Trust v. Nicholas (2005) 24 FRNZ 360, [2005] NZFLR 923 (HC); Mulder v. 
Mulder [2009] NZFLR 727 (FC); Bell v. Ehlers FC Dunedin FAM-2008-012-122, 5 May 2009. 
138 Property (Relationships) Act 1976, s. 62. The Court may grant an extension of time. Hamblett v. Hamblett [2004] 2 NZLR 116, 
(2003) 23 FRNZ 929 (HC); Bell v. Ehlers FC Dunedin FAM-2008-012-122, 5 May 2009; Gera v. Moir [2013] NZHC 3255, (2013) 
29 FRNZ 468. 
139 Property (Relationships) Act 1976, s. 65. Bell v. Ehlers FC Dunedin FAM-2008-012-122, 5 May 2009. The notice must be 
lodged with the administrator of the estate of the deceased spouse or partner or if administration has not been granted in New 
Zealand, in the registry of the High Court where the grant would be required to be filed. 
140 Property (Relationships) Act 1976, s. 74. Re Estate of Jennifer Ann Herbert [2007] NZFLR 844 (FC); Richardson v. Dennett FC 
Rotorua FAM-2008-063-123, 16 February 2009; Adams v. Adams [2013] NZHC 2420, [2013] NZFLR 1111. 
141 Property (Relationships) Act 1976, s. 67. 
142 Property (Relationships) Act 1976, s. 69. The court may set aside the option on grounds of injustice only if the choice of option 
was not freely made, or the surviving spouse or partner did not fully understand the effect and implications of the choice, or that 
since the choice was made either the surviving spouse or partner has become aware of information relevant to the making of the 
choice, or a person other than the surviving spouse or partner has made an application under the Testamentary Promises Act 1949 or 
the Family Protection Act 1955. Mulder v. Mulder [2009] NZFLR 727 (FC); OHA v. ATA [2012] NZFC 5630, [2012] NZFLR 871; 
Gera v. Moir [2013] NZHC 3255, (2013) 29 FRNZ 468; Adams v. Adams [2013] NZHC 2420, [2013] NZFLR 1111; Thurston v. 
Thurston [2014] NZHC 2267. 
143 No estate duty has been payable in New Zealand in respect of estates of persons dying on or after 17 December 1992: Estate 
Duty Abolition Act 1993, s. 3. Estate duty was repealed by the Estate Duty Repeal Act 1999, s. 5. Prior to the abolition of estate 
duty, orders under the Matrimonial Property Act 1963 on death of a spouse had priority over estate duty owed in respect of the 
estate and could be made to reduce the deceased estate to below the dutiable level: Mora v. Mora (1988) 4 NZFLR 609 (CA). 
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The inclusion of de facto relationships opens up the possibility of multiple relationships, giving rise to 
competing claims under the Property (Relationships) Act. Divorce requires a minimum of two years’ 
separation.144 So, it is not uncommon for a spouse to have entered into a de facto relationship with 
another person while separated but not divorced from his or her spouse. The Act refers to these 
relationships as ‘successive relationships’.145 The Act also provides for ‘contemporaneous relationships’, 
where a person is living in two de facto relationships at the same time or where a person is not separated 
from his or her spouse but is also living in a de facto relationship. Thus far, the Courts have been reluctant 
to accept that a person can have the required commitment to a shared life with more than one person at 
the same time.146 Where a deceased is survived by a spouse and a qualifying de facto partner or more than 
one qualifying de facto partner, each spouse and partner has the right to elect option A or Option B. 
Where both elect option A, ss. 52A and 52B will determine how the parties’ relationship property is to be 
divided.147 Where one elects option A and the other elects option B, the relationship property claim will 
be determined ahead of the succession rights of the other partner.148 
 
If a surviving spouse or partner elects option A, s. 75 stipulates that the provisions governing 
classification and division of property on separation apply on death, subject to some modifications.149 
Four of these modifications are worth noting here. The first is that all of the property in the estate or 
acquired by the estate is presumed to be relationship property apart from property that was acquired from 
a third party by way of gift, succession, survivorship, or as a beneficiary of a trust settled by a third 
party.150 A person asserting that property to which the presumption applies is not relationship property 
has the burden of rebutting the presumption. The Working Group on Matrimonial Property and Family 
Protection recommended this presumption when the surviving spouse or partner elects option A to ease 
problems of classification where one of the parties is dead.151 It gives the surviving spouse a significant 
advantage over anyone with an interest in the estate, who may lack the required knowledge to rebut the 
presumption.  
 
The second modification is that assets that passed to the surviving spouse outside of the estate have the 
status they would have had if the deceased had not died, unless that would be unjust.152 A joint tenancy, 
for example, will be treated as relationship property and subject to division.153 But in an application after 
death there is scope to depart from that classification in the interests of justice, whereas no such discretion 
exists where the claim is made on separation.154 
 
The third modification to the inter vivos provisions concerns the exception to equal division for marriages 
and civil unions of short duration (less than three years). On separation the relationship property is 
generally divided based on the contributions of each party to the relationship.155 That often results in 
unequal division. On death, this exception does not apply.156 If the surviving spouse or civil union partner 
elects option A, the relationship property is equally divided unless the Court considers that unjust. This 
modification implements another of the recommendations of the Working Group on Matrimonial 
Property and Family Protection. 157  The members of the Group were of the view that different 
considerations applied on death from those on separation, because the marriage was not terminated 
voluntarily when one of the spouses died. The survivor might suffer hardship if the short duration of the 

                                                
144 Family Proceedings Act 1980, s. 39. 
145 Property (Relationships) Act 1976, ss. 52A and 52B. 
146DM v. MP [2012] NZHC 503; Greig v. Hutchison [2015] NZHC 1309, [2015] NZFLR 587. 
147 There have been no cases as yet where either of these sections has been applied. For guidance on the application of these 
provisions on death, see M. Henaghan, ‘Multiple Relationships on Death’, in N. Peart, M. Briggs, and M. Henaghan (eds.), 
Relationship Property on Death, Thomson Brookers, Wellington 2004, ch.12. 
148 Chapman v. P [2010] NZFLR 855 (HC), where the surviving de facto partner elected option A and the widow chose option B. 
149 The economic disparity provisions in ss. 15 and 15A are not modified. Yet, it seems unlikely that they will apply on death. Once 
a spouse or partner has died, the surviving spouse or partner will not be able to establish the requisite economic disparity in income 
and living standards between the parties. 
150 Property (Relationships) Act 1976, ss. 81 and 82.  
151 Above n. 109, p. 42. 
152 Property (Relationships) Act 1976, s. 83. 
153 EM v. SL [2005] NZFLR 281 (FC). 
154 B v. Adams (2005) 25 FRNZ 788 (FC), where the Court exercised the discretion to allow the widow to retain the jointly owned 
holiday home. 
155 Property (Relationships) Act 1976, ss. 14 and 14AA. 
156 Property (Relationships) Act 1976, s. 85. 
157 Above n. 109, p. 43. 
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marriage were a factor affecting division. It was not a factor on intestacy.158 There was also the practical 
consideration that calculating the survivor’s share on the basis of contributions to the relationship would 
hinder the speedy administration of estates. 
 
De facto relationships of less than three years’ duration are not normally covered by the Act.159 That rule 
applies on separation as well as on death of a de facto partner. The Court can make an order under the Act 
only if there is a child of the relationship or the applicant has made significant contributions to the 
relationship property and, in either case, the Court is satisfied that serious injustice would result if no 
order was made.160 The same rule applies on intestacy and to the eligibility of a surviving de facto partner 
to apply for provision from the estate under the Family Protection Act 1955.161 The rationale applicable to 
short duration marriages and civil unions ending on death does not appear to justify treating short 
duration de facto relationships ending on death in the same way.  
 
The fourth modification to the inter vivos provisions is that only the surviving spouse or partner may 
apply as of right for an order under s. 25(1)(a) determining the parties’ respective shares in the 
relationship property or dividing the relationship property between them.162 The personal representative 
of the deceased may apply for these orders only with leave of the Court if serious injustice would result if 
no order were made under the Act.163 The estate may apply as of right under s. 25(1)(b) for any other 
order under the Act and under s. 25(3) for an order or declaration relating to the status, ownership, 
vesting, or possession of any specific property.164  
 
The Working Group on Matrimonial Property and Family Protection recommended that the estate should 
have no right to bring proceedings against the survivor:  

 
The broad object of the reform is to ensure that the survivor is no worse off than a spouse whose marriage has come to an end 
during the joint lives. It does not follow that the estate should be able to sue the survivor to ensure that the survivor is left with 
no more than his or her share of the matrimonial property. Where one spouse has died the contest is no longer between two 
partners who take their share and then go their different ways. It is between the survivor of a marriage and the beneficiaries 
under a will or on an intestacy, or potential family protection claimants.165 

 
That recommendation was initially adopted, but amended at the select committee stage to allow for a 
restricted claim by the estate. No explanation was provided for the change, but the select committee did 
receive submissions pointing to potential injustice if the estate had insufficient assets to meet support 
obligations to persons other than the surviving spouse or partner. Not long after the Act came into force 
an obvious example of injustice was heard by the Court of Appeal in Public Trust v. Whyman.166 The 
matter came before the Court as competing applications by the deceased’s surviving de facto partner, Ms 
Whyman, and the Public Trust for a grant to administer the deceased’s intestate estate. The estate had 
minimal assets, all of which passed to Ms Whyman under the intestacy rules, leaving nothing for the 
deceased’s two minor children from his former marriage.167 The deceased had deliberately registered his 
properties as joint tenancies with Ms Whyman to avoid his children taking anything from his estate. The 
Court appointed the Public Trust, because it was highly likely that it would be granted leave to apply for a 
division of relationship property. The deceased’s children had a very meritorious claim for provision from 

                                                
158 Administration Act 1969, s. 77. The duration of a marriage or civil union also does not affect eligibility to make a claim under 
the Family Protection Act 1955, though it may be a factor in the Court’s assessment as to whether further provision ought to be 
made for the applicant spouse or civil union partner. 
159 Property (Relationships) Act 1976, ss. 4(5), 14A and 85(3). For example, Allison v. Scott FC Dunedin, FAM-2006-045-58, 26 
November 2007, where the Court found that the de facto relationship commenced about two years prior to the deceased’s accidental 
death.  
160 Property (Relationships) Act 1976, ss. 14A and 85(3). 
161 Administration Act 1969, s. 77B; Family Protection Act 1955, s. 4A. In Thompson v. Public Trust [2014] NZHC 1374 the 
deceased’s mother argued successfully that her son’s de facto relationship did not exceed three years and hence his surviving de 
facto partner was not entitled to succeed under the intestacy rules. However, she did take the family home by survivorship, as it was 
registered in the couple’s joint names. 
162 Property (Relationships) Act 1976, s. 88(1). 
163 Property (Relationships) Act 1976, s. 88(2). 
164 Property (Relationships) Act 1976, s. 88(3). 
Above n. 109, p. 46. 
166 Public Trust v. Whyman [2005] 2 NZLR 696 (CA). 
167 As the surviving de facto partner of the deceased, Ms. Whyman was entitled to the deceased’s personal chattels, a capital sum of 
$121,500, and one third of the residue, while the deceased’s children were entitled to the remaining two thirds of the residue: 
Administration Act 1969, s. 77. However, the estate had substantially less than $90,000 in assets. 
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their late father’s estate, because they were minors and he had been paying child support for them while 
he was alive. Leave should be granted to facilitate such claims.168  
 
In the course of the judgment, the Court of Appeal questioned the purpose of the leave requirement for 
applications for division under s. 25(1)(a). 169  Section 25(3) could be used instead to make orders 
declaring that specific assets owned by Ms Whyman had the status of relationship property and vesting 
them in her and the Public Trust in equal shares. The leave requirement in s. 88(2) would then serve no 
practical purpose. While no cases appear to have utilised s. 25(3) to achieve a complete division of 
relationship property, it does call into question the rationale for imposing a restriction on claims for 
division by the estate and treating death so differently from separation. 

2.3.4 Conceptual and practical problems with the death provisions 

The death provisions give rise to a number of conceptual and practical problems which can be attributed 
to an unstated policy objective that applies on death but not on separation. The death provisions 
implement many of the recommendations of the Working Group on Matrimonial Property and Family 
Protection. Those recommendations were based on a policy objective that ‘the surviving spouse should be 
no worse off than one whose marriage has broken down during the joint lives of the spouses’.170 That 
policy objective is evident in the statutory provisions eventually adopted, but it is not articulated in the 
Act. Nor is it consistent with the equality objective applicable on separation. The “no worse off” policy 
objective is most obviously implemented by giving the surviving spouse a choice of options and 
restricting the estate’s right to sue the surviving spouse or partner.  
 
Giving the surviving spouse or partner a choice, rather than automatic division, was a key 
recommendation of the Working Group on Matrimonial Property and Family Protection.171 The majority 
of the Group favoured the election for pragmatic reasons. At the time, about two thirds of all husbands 
and about half of all wives left their entire estate to their spouse. Compulsory division would complicate 
estate administration unnecessarily and force survivors to take half of the matrimonial property where 
they may not wish to do so. A division could also put them in a worse financial position or defeat their 
intention that the estate pass directly to their children. The Working Group saw no point in forcing 
spouses into a legislative straightjacket to implement a principle when the objective of reform could be 
achieved by a more flexible and pragmatic approach. There was no need to treat death and separation 
alike. 
 
When the New Zealand Law Commission undertook its review of succession law a few years later, it 
adopted the Working Group’s recommendation of giving the surviving spouse a choice, clarifying that 
electing to apply for division of relationship property would result in the survivor not taking under the 
will or the intestacy rules.172 The survivor could, in addition, make a support claim against the estate if 
the survivor had insufficient resources to maintain a reasonable, independent, standard of living.173 Those 
recommendations ensured consistency with the law on marital breakdown, which was the Law 
Commission’s policy objective.174 Its aim was to treat death and separation alike.  
 
There is a conceptual dissonance in forcing the surviving spouse or partner to choose between their 
relationship property entitlement and their inheritance. It blurs the distinction between relationship 
property law and succession law. As the Working Group acknowledged in its Report, when spouses apply 
for their share of the relationship property they are claiming what is rightfully their own property.175 
When they inherit, they are receiving the deceased’s property. By denying the survivor the right to inherit 
having applied for a division of relationship property, the Act strays beyond the boundaries of 
relationship property law into succession law. Furthermore, if the parties had separated and divided their 

                                                
168 Morgan v. Public Trust HC Auckland CIV-2006-404-3636, 20 November 2006; Public Trust v. Relph [2009] 2 NZLR 819 (HC); 
Public Trust v. H FC Auckland FAM-2006-004-1698, 18 February 2009; Horne v. Public Trust HC Nelson CIV-2010-442-44, 4 
May 2010. 
169 Public Trust v. Whyman [2005] 2 NZLR 696 (CA) para. 21. 
170 Above n. 109, p. 40. 
171 Ibid, p. 44. 
172  New Zealand Law Commission, Succession Law: Testamentary Claims, NZLC PP24, 1996, p. 25; New Zealand Law 
Commission, Succession Law: a Succession (Adjustment) Act, NZLC R39, 1997, s. 11, p. 58. 
173 New Zealand Law Commission, R39, above n. 172, ss. 24 and 25, pp. 81-82. 
174 New Zealand Law Commission, PP24, above n 172, pp. 25, 29-30. 
175 Above n. 109, p. 40. 
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relationship property before one of them died, the survivor could still inherit.176 A surviving spouse or 
partner could therefore still be worse off than a separated spouse or partner! 
 
In regard to the estate’s right to apply for a division, the Law Commission did not agree with the Working 
Group that the estate should have no right to sue the survivor. In keeping with its objective of consistency 
with inter vivos law, the Law Commission proposed that the personal representative of the deceased be 
entitled to apply for a division of matrimonial property as of right.177 The Working Group’s rationale for 
restricting the estate’s rights to apply for division was that the deceased no longer had a need for property 
and the only persons who would benefit from enlarging the estate by a relationship property claim were 
volunteers. 178  This view is flawed in several respects. First, it again blurs the distinction between 
relationship property entitlement and inheritance. The surviving spouse or partner retains not only his or 
her share of the relationship property pool, but also takes some or all of the deceased’s share, as Ms 
Whyman did in Public Trust v. Whyman, when she took the couple’s jointly owned properties by 
survivorship.179 Secondly, it ignores the obligations that the deceased may have to others that may not be 
met without recovering the deceased’s relationship property entitlement, as in Public Trust v. Whyman 
where the deceased left minor children from his first marriage. In view of the many complex family 
structures that exist nowadays, a deceased’s obligations are likely to differ from the obligations that their 
surviving spouse or partner may have. Furthermore, it is nearly 30 years since the Working Group Report. 
Its rationale for opposing claims by the estate may no longer withstand scrutiny and the evidence on 
which it was based may no longer be relevant. 
 
Several of the modifications to the inter vivos provisions that apply when the surviving spouse elects 
option A are also premised on the “no worse off” policy objective. The presumption that the estate is 
relationship property and that any property acquired by the survivor after death is separate property 
favour the surviving spouse or partner.180 Similarly, the non-application of the exception to equal sharing 
if the marriage or civil union was of short duration.181 Neither modification sits well with the objective of 
equality that underpins the Act’s application on separation. 
 
If the estate is granted leave to apply for a division, it is unclear which provisions apply to the application 
for division. Section 75 does not apply to claims brought by the personal representative of the deceased. 
Parliament is unlikely to have intended that the survivor’s inheritance be revoked as a consequence of the 
estate applying for division. Will the presumptions in regard to the classification of property apply? What 
about the modification to the short duration rules? To date, neither issue has been raised in the small 
number of cases in which leave has been sought and granted.  
 
There are conflicting judgments on whether the estate can challenge a contracting out agreement for 
serious injustice or non-compliance with the formal requirements.182 Section 87, which modifies ss. 21F 
and 21J, refers only to the surviving spouse or partner invoking these sections. In Tod v. Tod the Court 
adopted a literalist approach to conclude that the estate could not challenge the agreement, whereas in 
Chambers v. Chambers the Court held that Parliament could not have intended to favour the surviving 
spouse to that extent.183  The latter view is surely the correct one. More important, however, is the 
uncertainty and confusion generated by the lack of direction for applications brought by the estate. 
 
The death provisions also give rise to several practical problems. The first is that on death only one of the 
parties to the relationship is left with intimate knowledge about the relationship and how they structured 
their affairs. The usual balance of evidence when both parties are alive is missing. This imbalance 
generally, though not invariably, favours the surviving spouse or partner.184 The imbalance is exacerbated 

                                                
176 A will is not revoked by separation and a surviving spouse or civil union partner retains the right to succeed on intestacy until the 
legal bond is severed by a court order. A de facto partner loses the intestate entitlement on separation because there is no legal bond: 
Administration Act 1969, s. 2 where ‘surviving de facto partner’ is defined to require the partners to be living together as a couple 
when the deceased died. Re Estate of Te Rore HC Whangarei CIV-2004-488-658, 20 July 2006. 
177 New Zealand Law Commission, R39, above n 172, s. 10(2), p. 58. 
178 Above n. 109, p. 46. 
179 Public Trust v. Whyman [2005] 2 NZLR 696 (CA). 
180 Property (Relationships) Act 1976, ss. 81-84. 
181 VS v. LJS FC Invercargill FAM-2007-025-749, 7 March 2008, where the Court found no injustice in the widow of a two-year 
marriage taking half the family home that her husband had acquired and fully paid for prior to meeting his wife. 
182 S v. P (2009) 28 FRNZ 394, [2010] NZFLR 230 (FC); Tod v. Tod [2015] NZHC 528; Chambers v. Chambers [2016] NZHC 583. 
183 Tod v. Tod [2015] NZHC 528. 
184 The imbalance may disadvantage a survivor seeking to prove that a de facto relationship exists, or when it commenced, as in 
Allison v. Scott FC Dunedin FAM-2006-045-58, 26 November 2007 and Re Estate of Te Rore HC Whangarei CIV-2004-488-658, 
20 July 2006. 
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by the provisions favouring the surviving spouse or partner. A second problem is that anecdotal evidence 
suggests that will-makers are often not advised about the options that their surviving spouse or partner 
has under the Property (Relationships) Act. Apparently, explaining the options is too complicated. This 
undermines testamentary freedom and detrimentally affects the provision that the deceased might have 
made for the surviving spouse or partner. Will-makers are making their wills ignorant of the rights of 
their surviving spouse or partner and without a clause in their will expressing their testamentary wishes if 
their surviving spouse or partner elects to apply for a division of relationship property. 
 
The Property (Relationships) Act was designed to apply where both parties are alive and is underpinned 
by the principle of equality, both procedurally and in terms of outcome. The death provisions, by contrast, 
are premised on the objective that a spouse or partner whose relationship ends on death should be no 
worse off than one whose relationship breaks down while both parties are alive. The principle of equality 
is neither procedurally nor in terms of outcome central to the death provisions. The surviving spouse is 
potentially better off than the deceased. That calls into question whether for purposes of relationship 
property division death and separation should be treated alike and, if not, whether it is appropriate to 
combine death and separation within the same statute. 

3.  SHOULD SEPARATION AND DEATH BE TREATED ALIKE? 

If the parties have some form of community property system, as in the civil law countries, there are good 
reasons to treat death and separation alike. The community is automatically dissolved when the 
relationship ends and each party takes their half share. Any support obligations that one party may have to 
the other are satisfied from the property owned by the party owing the obligations. Property entitlement 
and support obligations, both on separation and on death, are distinct jurisdictions. 
 
In a discretionary regime aimed at providing for the needs of parties, as in England and Australia, it may 
be more appropriate to treat separation differently from death because the needs of the parties are 
different. Whereas both parties have ongoing needs after separation, only the surviving spouse or partner 
has ongoing needs after their spouse or partner has died. The needs of the surviving spouse or partner, in 
priority to others, are recognised in the intestacy rules and the operation of the family provision rules. 
 
There is a conceptual cohesion in both systems, which is lacking in the New Zealand system. The 
Property (Relationships) Act 1976 is neither a pure community property system, nor a pure discretionary 
system. The regime introduced by the Matrimonial Property Act in 1976 had hallmarks of a community 
property regime, which became more dominant in practice as the more liberal exception to equal division 
of non-domestic property lost its appeal. The introduction of the economic disparity provision in 2001, 
giving courts the power to divide relationship property unequally, brings New Zealand’s regime closer to 
a discretionary regime, albeit one that on separation, at least, is strongly characterised by the principle of 
equal sharing rather than the needs of the parties. Even the economic disparity provision is aimed at 
compensating for inequality resulting from the division of functions within the relationship. The death 
provisions in the Property (Relationships) Act lose sight of the equality principle.  
 
In New Zealand, separation and death have not been treated alike since 1963, when the Matrimonial 
Property Act first gave the courts the power to make orders affecting title on separation and death. The 
New Zealand courts and, since 2001, the Legislature have sought to accommodate the inevitable tension 
between relationship property and succession law. The Working Group on Matrimonial Property and 
Family Protection favoured treating death differently from separation, though the members were divided 
to what extent the regulation on death should differ.185 One member suggested that the surviving spouse 
should be better off so that his or her need to depend on succession law was reduced as much as possible. 
The majority did not share that view. It blurred the distinction between matrimonial property legislation 
and inheritance law by seeking to satisfy the perceived needs of the survivor rather than to secure a just 
division of the matrimonial property. However, as explained above, the majority’s preferred approach of 
ensuring that the surviving spouse should be no worse off also blurs that distinction, though admittedly to 
a lesser extent. The Law Commission’s proposals would not have clearly maintained the distinction 
either. By forcing the surviving spouse to elect between their relationship property entitlement and the 
provision available under the deceased’s will or on intestacy, they were no longer treating relationship 
property and succession rights as distinct interests.  
  
                                                
185 Above n. 109, p. 40-41. 
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If New Zealand’s historical reluctance to treat separation and death alike is to continue, any reform of the 
Property (Relationships) Act should give serious consideration to regulating the property consequences of 
each event separately. Separate regulation would avoid the conceptual confusion in the current Act and 
allow distinct policy objectives to govern the law relating to property on separation and on death.  
 
There are also practical reasons for treating separation and death differently. On separation the only 
people directly concerned in the process of division are the former spouses or partners and, to some 
extent, their minor or dependant children, whereas on death the interests of beneficiaries and family 
provision claimants, other than the surviving spouse, come into play.186 The eligibility of spouses and 
children for family provision is determined by their status, not their circumstances. In regard to adult 
children, the courts have construed the deceased parent’s moral duty very liberally, extending well 
beyond maintenance. In dealing with a Family Protection claim by a financially secure adult daughter 
against her mother’s estate, the Court of Appeal held: 

The test is whether adequate provision has been made for the proper maintenance and support of the 
claimant. ''Support'' is an additional and wider term than ''maintenance''. In using the composite expression, 
and requiring ''proper'' maintenance and support, the legislation recognises that a broader approach is 
required and the authorities referred to establish that moral and ethical considerations are to be taken into 
account in determining the scope of the duty. ''Support'' is used in its wider dictionary sense of ''sustaining, 
providing comfort''. A child's path through life is supported not simply by financial provision to meet 
economic needs and contingencies but also by recognition of belonging to the family and of having been an 
important part of the overall life of the deceased. Just what provision will constitute proper support in this 
latter respect is a matter of judgment in all the circumstances of the particular case. It may take the form of 
lifetime gifts or a bequest of family possessions precious to its members and often part of the family history. 
And where there is no economic need it may also be met by a legacy of a moderate amount. On the other 
hand, where the estate comprises the accumulation of the family assets and is more than sufficient to meet 
other needs, provision so small as to leave a justifiable sense of exclusion from participation in the family 
estate might not amount to proper support for a family member.187 
 

This decision came not long after the New Zealand Law Commission had recommended a much more 
restrained approach to adult children’s claims.188 The Court of Appeal decision represents a judicial 
rejection of this recommendation. In effect, New Zealand has a form of forced heirship where only the 
quantum is at large.189 If the judicial view of a deceased’s moral duty to his or her children does indeed 
reflect society’s expectations – and there is no empirical evidence to support that view - then dealing with 
the claims of spouses and other family members together has conceptual and practical advantages. In that 
case it would be more convenient to bring all claims on death together in one statute, as the Law 
Commission recommended in its 1997 Report Succession Law: A Succession Adjustment Act.190 

4. OPTIONS FOR REFORM 

In November 2015 the Minister of Justice referred the Property (Relationships) Act 1976 to the New 
Zealand Law Commission for review, with terms of reference to review all aspect of the Act including the 
provisions relating to property division on death.191 At this point it is unclear what the Law Commission 
will recommend in terms of reform. Retaining the status quo for relationships ending on death is not an 
option advocated here. The conceptual and practical problems outlined above call for change. Three 
alternative options are set out below in broad terms. 

4.1 OPTION ONE: SEPARATING RELATIONSHIP PROPERTY FROM SUCCESSION LAW 

The first option is to adopt the civil law approach by dealing with relationship property separately from 
succession law or support obligations and treating death and separation alike for relationship property 
purposes. On death each party to the relationship, including the personal representative of the deceased 
spouse or partner, would have the right to apply for a division of the couple’s relationship property based 
on the same principles as on separation. The property division would not affect the succession rights of 
the surviving spouse or partner. This option assumes that the Law Commission will recommend that New 

                                                
186 B.D. Inglis, New Zealand Family Law in the 21st Century, Thomson Brookers, Wellington 2007, p. 1123. 
187 Williams v Aucutt [2000] NZFLR 532 (CA), [52]. 
188 New Zealand Law Commission, R39, above n 172, pp. 11-15. 
189 N. Peart, ‘Awards for Children under the Family Protection Act’ Butterworths Family Law Journal (1995) 1, pp. 224-227; 
‘Forced Heirship in New Zealand?’ Butterworths Family Law Journal (1996) 2, pp. 97-103 and ‘New Zealand’s Succession Law - 
Subverting Reasonable Expectations’ (2008) 37(8) Common Law World Review pp. 356-379. 
190 New Zealand Law Commission, R39, above n 159, s. 1(e), p. 38.  
191  New Zealand Law Commission, ‘Review of the Property (Relationships) Act 1976’, Terms of Reference 
<http://www.lawcom.govt.nz/our-projects/review-property-relationships-act-1976> accessed 21.11.2016 
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Zealand retain its strong presumption of equal sharing, thus acknowledging that spouses and partners 
acquire a property entitlement during their marriage, though it may crystallise only at the end of the 
relationship. 
 
If the deceased had left his or her entire estate to the surviving spouse, the survivor would not need to 
apply for division. If the personal representative of the deceased applied for division, the deceased’s 
obligations to his or her surviving spouse or partner would then be considered as part of the succession 
claim made by the beneficiaries or claimants against the estate. Distribution of the estate would be a 
matter of succession law. 
 
If the surviving spouse was entitled to only part of the estate under the deceased’s will or on intestacy, he 
or she could apply for a division of relationship property, thus determining what each spouse owned. The 
survivor would then also be entitled to inherit such provision as is available to him or her, under the will 
or on intestacy. To the extent that beneficiaries or claimants against the estate objected to the distribution 
of the estate under the will or the intestacy rules, the deceased’s obligation to provide for his or her 
surviving spouse would compete against any obligations the deceased owed to others and be considered 
as part of succession law. A successful claim by a beneficiary or claimant, other than the surviving spouse 
or partner, may reduce the inheritance for the surviving spouse or partner. 
 
This option would treat death and separation alike for purposes of property division between the parties to 
the relationship. In terms of succession law, the surviving spouse or partner would have an advantage 
over a divorcee by retaining inheritance rights and eligibility under the Family Protection Act.192 The 
difference between death and separation is therefore recognised through succession law, not relationship 
property law. 
 
If this option were chosen, relationship property division on separation and death could be regulated by 
the same Act, because the same principles would apply in both circumstances. However, as the death 
provisions would require minor modification to deal with the necessary differences arising from the fact 
that death has ended the relationship rather than separation, it would be appropriate to have them in a 
separate part of the Act to avoid confusion. For example, time limits would run from death or grant of 
administration, rather than separation; priority of the property division claim over succession rights would 
have to be addressed; the effect of estate distribution on a subsequent property division claim would have 
to be regulated. If compensation for economic disparity continues to depend on future income and living 
standards, it will have to be excluded from application on death. But there is no reason to go beyond that 
substantive variation from the inter vivos provisions.  
 
If property division is to be determined by the principle of equality, there is no justification for modifying 
the classification provisions to favour the surviving spouse or partner or for treating short duration 
relationships ending on death differently from those ending on separation. An application under the 
Family Protection Act can ensure that adequate provision is made for the proper maintenance and support 
of the surviving spouse or civil union partner. Consideration might also be given to allowing survivors of 
short duration de facto relationships to apply for such provision. The duration of the relationship is an 
established factor in the exercise of the court’s discretion under the Family Protection Act.193 Nor should 
the personal representative of the deceased be prevented from challenging a contracting out agreement 
that did not comply with the formal requirements of the Act or was seriously unjust. 
 
This option for property division would have the attraction of certainty and predictability. Questions 
about the application of the property division rules could be resolved inexpensively, simply, and speedily, 
thus meeting one of the core principles of the current Act.194 

                                                
192 On divorce, a former spouse or civil union partner loses their entitlement to succeed on intestacy and their eligibility to apply for 
family provision: Administration Act 1969, s. 77; Family Protection Act 1955, s. 3. Gifts in a will to a former spouse or civil union 
partner are automatically revoked on divorce: Wills Act 2007, s. 19. De facto partners must be living with the deceased partner in a 
qualifying relationship when the deceased died to succeed on intestacy or be eligible to claim under the Family Protection Act: 
Administration Act 1969, s. 2; Family Protection Act 1955, s. 3(1)(aa). Gifts in a will to a former de facto partner are not 
automatically revoked by the de facto relationship coming to an end. 
193 For example, F v. F FC Christchurch, FAM-2003-009-2954, 5 December 2006; Re Lawrie; Lawrie v. Smith FC Lower Hutt, 
FAM-2003-032-356, 6 August 2004; Re Good; Barry v. Corbett FC Christchurch FP009/005/00, 29 July 2001. 
194 Property (Relationships) Act 1976, s. 1N(d). 
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4.2 OPTION TWO: RELATIONSHIP PROPERTY AS PART OF SUCCESSION LAW 

If death is to be seen as sufficiently different from separation to require different property consequences 
that take account of the succession rights of the surviving spouse or partner, then the aims and principles 
of the inter vivos provisions will not be suitable for the death provisions. Rather than aiming for equality 
between the parties, the aim might be to ensure the surviving spouse or partner is no worse off, or is better 
off, than he or she would have been if the relationship had ended on separation. Property division on 
death should then be regulated in a separate statute where its particular aims and principles are clearly 
articulated. 
 
If the aim is that the surviving spouse should be no worse off, then an election between property division 
and succession rights may well be appropriate. A presumption that the estate is relationship property 
might also serve this purpose. But it is difficult to see how equal division in a short duration marriage or 
civil union is consistent with this aim. That modification to the inter vivos provisions fits better with the 
aim that the surviving spouse should be better off. So does any restriction on the estate’s right to apply for 
division.  
 
Whether the aim is that the surviving spouse is no worse off or is better off, the property division claim 
should be considered ahead of any other succession rights or claims against the estate. That would 
acknowledge the fact that the property division claim seeks to recover the property share that rightfully 
belongs to the surviving spouse or partner. To the extent that the property division is insufficient to meet 
the needs of the surviving spouse or partner, he or she can apply under the Family Protection Act for 
further provision from the estate, where the competing interests of others can be taken into account. 
 
This option would treat property division on death as part of a consolidated package of succession claims 
in which the rights of the surviving spouse would be addressed ahead of others, but not to the exclusion 
of others with competing interests in the estate. The disadvantage of this option is that the deceased’s 
testamentary wishes would be undermined and estate distribution would be uncertain and unpredictable, 
resulting in delays and expense.  
 
4.3 OPTION THREE: SEPARATE PROPERTY ON DEATH  
 
The third option treats the property consequences of death entirely as a succession issue. Neither the 
surviving spouse nor the personal representative of the deceased spouse or partner would have a 
relationship property claim. A separate property system would apply to relationships ending on death. 
Each party would retain what he or she owned and the surviving spouse or partner would take the benefit 
of any assets passing by survivorship. Succession law would determine the distribution of the estate, in 
which the surviving spouse’s needs would be given precedence over any beneficiaries or claimants 
against the estate. The intestacy rules and the Family Protection Act could be amended to give greater 
priority to the surviving spouse or partner over the children, as in New South Wales. Testamentary power 
might even be restricted to guarantee the surviving spouse or partner a share of the estate.  
 
This option avoids the tension between the relationship property claim and succession law. It eliminates 
any of the conceptual and practical difficulties of the current death provisions in the Property 
(Relationships) Act. It has the advantage of simplicity, but certainty and predictability will depend on 
whether the spouse’s share of the estate is fixed or readily ascertainable by some objective measure. The 
disadvantage of this option is that it disregards the joint efforts of the parties that contributed to the 
acquisition, enhancement or preservation of the assets owned by each of them.  

5. CONCLUSION 

When a marriage, civil union or de facto relationship ends on death, there is an inevitable tension between 
debt and duty, between property entitlement and family obligation, between relationship property and 
succession law. Finding the right balance between these different interests is difficult. The current law 
does not do so. The death provisions in the Property (Relationships) Act are conceptually confused and 
practically problematic. Reforming those provisions will not resolve the current conceptual confusion, 
however. It requires a holistic view of the property consequences of death, including family provision and 
contribution claims. Central to striking the right balance is how the surviving spouse or partner is to be 
treated as compared to the deceased’s children? The New Zealand Law Commission proposed an answer 
to that question in its 1997 Report Succession Law – A Succession (Adjustment) Act. While its proposed 
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treatment of adult children may still be seen as too radical, the Report’s overall conceptual approach has 
significant merit and is worth a second look. 
 


