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CHILDREN’S INTERESTS ON DIVISION OF PROPERTY ON 

RELATIONSHIP BREAKDOWN 
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1.  INTRODUCTION 

The breakdown of a marriage, civil union or de facto relationship inevitably affects children of the 
relationship, particularly minor and dependent children. It disrupts their home and family life. How their 
parents divide their relationship property is likely to have a direct impact on their lives. They may have to 
move house, leave their neighbourhood and friends, change schools, and they may experience a financial 
setback. The question this paper addresses is whether the interests of children should be taken into 
account in the division of property between their parents and, if so, how those interests should be 
accommodated. This paper is concerned only with relationships ending during the joint lives of the 
parties. The property consequences of relationships ending on death are dealt with elsewhere.1 
 
In England the courts have a broad discretion under the Matrimonial Causes Act 1973 to adjust property 
on divorce to secure a fair outcome between former spouses.2 The welfare of any minor children of the 
marriage is the first consideration in exercising this discretion.3 Australia’s Family Law Act 1975 also has 
a discretionary regime in which the interests of children are a mandatory consideration.4 The courts in 
both jurisdictions take a holistic view of the family’s needs when exercising their discretion under these 
Acts. 
 
New Zealand’s Property (Relationships) Act 1976, by contrast, is focused on the parties to the 
relationship. Its relationship property regime is akin to a deferred community property system with 
limited discretion to depart from equal division between the parties to the relationship. While the Act 
mandates the courts to take into account the interests of children of the relationship, the focus is on the 
property entitlements that the parties have acquired during their relationship, rather than the future needs 
of the family.5 Such powers as this Act gives to make orders for the benefit of minor or dependent 
children have been narrowly construed. Children’s needs are addressed separately through child support 
under the Child Support Act 1991 and care arrangements under the Care of Children Act 2004.6  
  
This paper will begin with a brief historical overview and then outline the current law and approach to 
property division in England and Australia. This will be followed by a more detailed analysis of the 
current law in New Zealand in which conceptual and practical barriers to a family centred approach will 
be addressed. The paper will conclude by suggesting some options for reform. 
 
2.  HISTORICAL OVERVIEW 
 
2.1 THE MARRIED WOMEN’S PROPERTY ACTS 
Prior to the adoption of the Married Women’s Property Acts in the late 1800s, the unitary principle 
applied in the common law countries.7 In the eyes of the law husband and wife were one person. A wife’s 
property either became her husband’s property or was under his control.8 She lived under his coverture. 

                                                
* Professors of Law, University of Otago. We are indebted to Ruth Ballantyne LLB BA (Hons), Jonathon Yeldon LLB, and Lucy 
Henderson for their valuable research assistance. 
1 N. Peart, ‘Property Rights on Death of a Spouse or Partner’ in this volume; R. Croucher, ‘A Lament for Family Provision – A 
Good Idea Gone Wrong? Australian Reflections’ in this volume. 
2 Matrimonial Causes Act 1973 (UK), s. 24; White v. White [2001] 1 AC 596 (HL); Miller v. Miller; McFarlane v. McFarlane 
[2006] UKHL 24. 
3 Matrimonial Causes Act 1973 (UK), s. 25(1). 
4 Family Law Act 1975 (Cth), ss. 79(4) and 75(2). 
5 Property (Relationships) Act 1976 (NZ), s. 1M(c). 
6 There are also provisions in the Domestic Violence Act 1995 to make occupation and tenancy orders of the family home and s. 
182 Family Proceedings Act 1980 empowers the court to vary a nuptial settlement for the benefit of the parties to the marriage or 
civil union and their children. 
7 7 J.H. Baker, An Introduction to English Legal History, Butterworths, London 1971, pp. 258-261.  
8 R.L. Fisher, Fisher on Matrimonial and Relationship Property, LexisNexis Butterworths, Wellington 2002, pp. 2-5. 
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The Married Women’s Property Acts liberated married women from the constraints of their husband’s 
coverture. They removed most of her legal disabilities and gave her the freedom to acquire, hold, and 
dispose of property in her own right.9 While the abolition of the unitary principle was a victory for the 
emancipation of women, it treated husband and wife virtually as strangers.10 The Acts established a 
system of separate property. Each spouse retained such property as he or she brought into or acquired 
during the marriage. Questions between the spouses about ownership or possession were determined by 
the ordinary rules of common law and equity. 11  As married women were not generally in paid 
employment, their ability to acquire property was largely dependent on gifts and inheritances from third 
parties. A wife had no entitlement to the home legally owned by her husband unless she could show she 
had made financial contributions to its acquisition, in which case a resulting trust could arise.12 Her 
domestic contributions did not translate into a property entitlement. Former wives remained dependent on 
their ex-husbands for maintenance, as were the couple’s children.13   
14 
2.2 POST WORLD WAR II 
World War II brought about significant social change. Wives were more likely to be in paid employment 
or self-employed. A wife’s work in the home and care of the couple’s children was gaining recognition as 
economically valuable, because it freed the husband to concentrate on building the family’s financial 
assets. The housing shortage made rights to the matrimonial home critical. The courts responded to these 
social changes by exercising their powers under the Married Women’s Property statutes to make such 
orders as they thought fit in regard to questions as to title or possession of property.15 If a couple had 
separated or the husband had deserted his wife, the courts would grant possession of the matrimonial 
home to the wife, especially if she had the care of the children.16 The English courts went one step 
further. They were prepared to make orders as to title on grounds of fairness and justice.17 In Hine v Hine 
the Court of Appeal held that the strict rules of property should not apply to family assets, such as the 
matrimonial home, because they were acquired by the spouses for their joint use, with no thought of what 
would happen if the marriage broke down.18 Lord Denning M.R opined: 

 
It seems to me that the jurisdiction of the court over family assets under s. 17 [of the Married 
Women’s Property Act 1882] is entirely discretionary. Its discretion transcends all rights, legal or 
equitable, and enables the court to make such order as it thinks fit. This means, as I understand it, that 
the court is entitled to make such order as appears to be fair and just in all the circumstances of the 
case.19 

 
While this approach was followed in subsequent cases, the House of Lords rejected it in 1969 in Pettit v 
Pettit, concluding that the meaning of s. 17 could not have altered since it was passed in 1882.20 Lord 
Reid observed that certainty and security of property rights were of paramount importance at the time and 
it was incredible that any parliament of that era could have intended to put the husband’s property at the 
hazard of the unfettered discretion of a judge if the wife raised a dispute about it.21 While financial 
contributions to the acquisition of property could result in a beneficial interest in the property in dispute, 
improving the property did not result in a beneficial interest in the absence of an express or inferred 
common intention.  

                                                                                                                                          
8 Bettina Bradbury, ‘From Civil Death to Separate Property: Changes in the Legal Rights of Married Women in Nineteenth-Century 
New Zealand’ (1995) 29(1) New Zealand Journal of History 40. 
9 The Married Women’s Property Act 1870 (UK) removed several of the wife’s legal disabilities. The Married Women’s Property 
Act 1882 (UK) removed virtually all legal disabilities and effectively established the separate property system for married couples. 
The Married Women’s Property Act 1884 (NZ) is similar to the English 1882 Act. So too the Married Women’s Property Acts 
adopted in the Australian jurisdictions between 1879 (NSW) and 1892 (WA). 
10 J.R. Hanan, ‘The Future of Family Law’ in B.D. Inglis and A.G. Mercer (eds.), Family Law Centenary Essays, Sweet & Maxwell 
(NZ) Ltd, Wellington 1967, p. 12. 
11 Married Women’s Property Act 1884 (NZ), s. 20, retained in Married Women’s Property Act 1908, s. 23, and Married Women’s 
Property Act 1952, s. 19. Married Women’s Property Act 1882 (UK), s. 17; Married Women’s Property Act 1890 (Vic), s.  20; 
Married Women’s Property Act 1893 (NSW), s. 21; Married Women’s Property Act 1883-4 (SA); s. 17. 
12 Hendry v. Hendry [1960] NZLR 48. 
13 Divorce and Matrimonial Causes Act 1867 (NZ), ss. 27 and 36; Divorce and Matrimonial Causes Act 1928 (NZ), ss. 33 and 38. 
UK, 15 & 16 Geo. V, c 49, s. 190 & 193; Matrimonial Causes Act 1873 (NSW), s. 29. 
14 Richards v. Richards [1958] 3 All E.R. 513. 
15 Married Women’s Property Act (UK), s. 17; Married Women’s Property Act 1952 (NZ), s. 19. 
16 Hutchison v. Hutchison [1947] 2 All E.R. 792; Thomson v. Thomson [1944] NZLR 46; Masters v. Masters [1954] NZLR 82. 
17 Rimmer v. Rimmer [1952] 2 All E.R. 863 initiated this liberal approach to the jurisdiction in Married Women’s Property Act 
(UK), s. 17. 
18 Hine v. Hine [1962] 3 All E.R. 345. 
19 Hine v. Hine [1962] 3 All E.R. 345, 347. 
20 Pettit v. Pettit [1969] UKHL 5, [1970] AC 777. 
21 Pettit v. Pettit [1970] AC 777, 793. 
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The New Zealand and Australian courts also declined to follow the liberal approach in Hine v Hine. 
Questions of title to property continued to be determined by the ordinary rules of common law and 
equity.22 In Masters v. Masters, a decision of the Supreme Court of New Zealand, Cooke J held: 

 
The question of title or ownership cannot be determined otherwise than in accordance with the legal 
or equitable rights of the parties, and the Court has no discretion to interfere with these rights on 
grounds of fairness or justice.23  

 
The High Court of Australia held the same view in relation to the equivalent provisions in the Australian 
jurisdictions.24  
 
In New Zealand, the introduction of the Joint Family Homes Act in 1950 provided some protection for 
wives. The owner of the family home, normally the husband, could apply to settle the home as a ‘joint 
family home’, in which case the spouses became joint tenants, regardless of who paid for the purchase of 
the home. However, only a relatively small number of houses were settled as joint family homes.25  For 
the great majority of spouses the ordinary rules of common law and equity continued to determine 
beneficial title to property. On the breakdown of the marriage the wife was often left with no property or 
income of her own and dependent on her ex-husband for financial support.26 While both the husband and 
the wife would be responsible for maintaining their children, the husband might be the only parent with 
financial means.27 
 
Widespread criticism of the Married Women’s Property legislation in the common law jurisdictions and 
the courts’ attempts to resolve the special problems arising out of the marriage relationship by relying on 
“bleak and inflexible rules of property law” provided the impetus for legislative change.28 The State of 
Victoria led the way in Australia. Influenced by the liberal approach in Hine v. Hine, and well before the 
House of Lords’ ruling in Pettit, Victoria adopted the Marriage (Property) Act 1962 to empower the 
courts to make orders adjusting title as between spouses, but not so as to defeat any common intention 
expressed by the spouses.29 It also inserted a presumption that the matrimonial home acquired by either 
spouse during or in contemplation of marriage was held as a joint tenancy.30  
 
New Zealand was similarly influenced by the Hine v. Hine line of authority.31 Its Matrimonial Property 
Act 1963 was modelled on the Victorian statute, giving the court similar powers to make orders affecting 
title provided that did not defeat the parties’ expressed common intention.32 The courts could make such 
orders as appeared just in the circumstances, having regard to the applicant’s financial and non-financial 
contributions to the property in dispute.33 The courts were required to have regard to those contributions 
in relation to the family home and empowered to do so in regard to other property.34  
 
The purpose of these new statutes was to give the courts a broad discretion to depart from conventional 
property law and acknowledge the important contributions that a skilful housewife could make to the 
general family welfare by assuming domestic responsibility and freeing the husband to earn the income 
they both needed for the furtherance of their joint enterprise.35 The focus of the Acts was thus on the 
parties to the marriage and their respective roles in the marriage relationship. The Matrimonial Property 
                                                
22 Barrow v. Barrow [1946] NZLR 438; Masters v. Masters [1954] NZLR 82. 
23 Masters v. Masters [1954] NZLR 82, 83. 
24 Wirth v. Wirth [1956] HCA 71, (1956) 98 CLR 228; Martin v. Martin [1959] HCA 62; Hepworth v. Hepworth [1963] HCA 49, 
(1963) 110 CLR 309. 
25 A.M. Finlay, ‘Matrimonial Property – Comparable Sharing; an Explanation of the Matrimonial Property Bill 1975’ [1975] AJHR 
(Appendices to the Journals of the House of Representatives), E. 6, p. 4. 
26 Divorce and Matrimonial Causes Act 1928 (NZ), s. 33.  
27 Divorce and Matrimonial Causes Act 1928 (NZ), s. 38. 
28 Report of the Royal Commission on Marriage and Divorce in the United Kingdom (1956) Cmd. 9678; Report on proceedings of 
the Second Commonwealth Law Conference (1960) 303; (1953) 16 M.L.R. 34, 148; [1959] Can Bar Rev. 473; (1959) 22 M.L.R. 
241, cited in Hofman v Hofman [1965] NZLR 795, 798.  
29 Marriage (Property) Act 1962 (Vic), s. 3, amending the Marriage Act 1958 (Vic), s. 161. Haskin v. Haskin [1964] VR 37; Hogben 
v. Hogben [1964] VR 468; Moore v. Moore [1965] VR 61.  
30 Marriage (Property) Act 1962 (Vic), s. 3(4)(b), amending the Marriage Act 1958 (Vic), s. 161. 
31 The English approach prompted the enactment of the ‘quite revolutionary provisions of the Matrimonial Property Act 1963’: E v. 
E [1971] NZLR 859 (CA), 872. 
32 Matrimonial Property Act 1963 (NZ), ss. 5 and 6. Report of a Special Committee, Matrimonial Property, Wellington 1972, para. 
13. 
33 Matrimonial Property Act 1963, s. 6(1A), inserted by Matrimonial Property Amendment Act 1968, s. 6(1). 
34 Matrimonial Property Act 1963, s. 6(1). 
35 Hofman v. Hofman [1965] NZLR 795, 800-801. 
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Act 1963 made no mention of children. However, its companion Act, the Matrimonial Proceedings Act 
1963, adopted on the same day as the Matrimonial Property Act 1963, did empower the courts to make 
orders in relation to the matrimonial home for the benefit of children of the marriage.36 The Matrimonial 
Property Act stipulated that those provisions in the Matrimonial Proceedings Act applied to orders under 
the Matrimonial Property Act.37  
 
In Hofman v. Hofman, for example, the Supreme Court ordered that £750 be set aside from the proceeds 
of sale of the family home for the benefit of the couple’s children and that the balance be divided equally 
between the former spouses.38 In Pay v. Pay the Court assessed the wife’s contribution to the home at an 
amount that the husband could afford to pay without having to sell the home.39 The wife had left the 
home for another man and her husband had been awarded custody of their four young children. The 
interests of the children played a prominent role in the Court’s thinking. Similarly, in E v. E the Court of 
Appeal was unwilling to order the sale of the family home in which the husband and the couple’s 20 year 
old daughter lived, because the wife had quite heartlessly deserted her husband and entered into an 
adulterous relationship with another man.40 Instead, the Court severed the joint tenancy of the family 
home and vested the home in the parties as tenants in common in equal shares, thereby recognising the 
wife’s significant contributions to the home. It then granted the husband exclusive possession of his 
wife’s share of the home until the further order of the Court. She might have had to wait until her husband 
died. He was 20 years older than the wife and not in good health.  
 
Spouses could also apply for maintenance and parents had support obligations to their children.41 

3.  CURRENT LAW IN ENGLAND AND AUSTRALIA 

England and Australia toyed with the idea of introducing a community property regime, but both decided 
to retain a separate property system with a broad discretion to make orders affecting title.42  
 
3.1 ENGLAND 
A year after the House of Lords’ decision in Pettit, England adopted the Matrimonial Proceedings and 
Property Act 1970. It greatly extended the court’s powers to make orders in respect of title and financial 
provision, both for the benefit of a spouse and for the benefit of children of the family.43 Those provisions 
were re-enacted without substantial amendment in the Matrimonial Causes Act 1973. That Act is still in 
force today, though some of its provisions have since been amended. 
 
Section 23 of the current Act empowers the court on the granting of divorce or judicial separation to order 
financial provision in the form of periodic and lump sum payments by one spouse to the other, as well as 
to a person for the benefit of a child of the family or to the child directly. Section 24 provides for property 
adjustment orders. The Court can order that a spouse transfer property to the other spouse or to a child of 
the family, or to a specified person for the benefit of a child. It may also order a settlement of property for 
the benefit of a spouse and any children of the family.  
 
In deciding whether to exercise its powers under ss. 23 and 24 the Court is under a duty ‘to have regard to 
all the circumstances of the case, first consideration being given to the welfare while a minor of any child 
of the family who has not attained the age of eighteen’.44 Section 25 then lists a number of other matters 
to which the Court must have particular regard when making an order in favour of a party to the marriage. 
They include the income, earning capacity, property and other financial resources as well as the financial 
needs, obligations and responsibilities that each party has or is likely to have in the foreseeable future; the 

                                                
36 Matrimonial Proceedings Act 1963, ss. 57-59. 
37 Matrimonial Property Act 1963, s. 7(4). 
38 Hofman v. Hofman [1965] NZLR 795, 802. 
39 Pay v. Pay [1968] NZLR 140 (CA). 
40 E v. E [1971] NZLR 859 (CA), 883. 
41 Matrimonial Causes Act 1965 (UK), ss. 16 and 34; 
42 In the late 1950s Britain’s Royal Commission on Marriage and Divorce considered introducing a community property system, but 
the majority rejected the proposal, in part because in those days the community was controlled by the husband and hence 
incompatible with equality of the sexes. It was also seen as exposing the wife to risks if her husband turned out to be lazy and 
improvident: O. Kahn-Freund, ‘Matrimonial Property – Some Recent Developments’ (1959) 22(3) Modern Law Review 241, 242 
and 247. Australia similarly considered adopting a community property system: R. Croucher, ‘A Lament for Family Provision – A 
Good Idea Gone Wrong? Australian Reflections’, in this volume at p. 10. 
43 Matrimonial Proceedings and Property Act 1970, ss. 2-5. 
44 Matrimonial Causes Act 1973 (UK), s. 25(1). 
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standard of living enjoyed by the family before the breakdown of the marriage; and the contributions that 
each party has made or is likely to make to the welfare of the family, including any contribution by 
looking after the home or caring for the family.45 When exercising discretion in relation to a child, the 
court is mandated to have particular regard to the child’s financial needs, the income, earning capacity, 
property and other financial resources (if any) of the child, any physical or mental disability of the child, 
the manner in which the child was expected to be educated, as well as the income, earning capacity, 
property and financial resources available to the parties to the marriage, their financial needs and standard 
of living.46 
 
The Act thus gives the court a wide discretion and expects a family centred approach. But it does not state 
the aim of the exercise of discretion. The courts deduced that the objective must be to achieve a ‘fair 
outcome’ that takes account not only of the parties’ financial needs, but where resources exceeded those 
needs, the parties’ contributions to the relationship, using the principle of equality as a yardstick.47 While 
the circumstances of the cases would vary widely, non-discrimination between husband and wife and 
their respective roles was a principle of universal application.48 Whatever the division of labour between 
the parties, fairness required that it should not prejudice or advantage either party when considering the 
contributions each made to the marriage.  
 
In Miller v. Miller; McFarlane v. McFarlane the House of Lords conceded that fairness was an elusive 
concept.49 It was grounded in social and moral values that changed from one generation to the next. 
Fairness had three strands. 50  The first was the parties’ financial needs, which would include their 
respective responsibilities for any minor children, their earning capacity, age, health, and living standard. 
The second strand was compensation to redress any significant prospective economic disparity between 
the parties from the way they conducted their marriage. The third strand was equal sharing. This strand 
acknowledges that marriage is a partnership of equals, but equality is a yardstick, to be applied as an aid, 
not a rule.51 The Court acknowledged that in most cases the search for fairness will not move beyond the 
first stage, because the assets will be insufficient to provide for the needs of two homes.52 The duration of 
the marriage is not determinative and no property is excluded from consideration, though its source might 
be taken into account if the parties’ financial resources exceeded the parties’ financial needs.53  
 
The welfare of children was not an issue in either Miller or McFarlane. In Tattersall v Tattersall it was an 
issue.54 The husband and wife were in their mid 30s when their ten year marriage ended. They had a three 
year old child who lived with the wife after the divorce. She was a researcher at Oxford University, while 
her ex-husband was a clinical lecturer in obstetrics and gynaecology at Liverpool University. The Court 
awarded the wife 70 per cent of the parties’ capital, because she had greater needs than her husband. She 
had the day to day care of their child and her income and earning capacity was lower than her husband. 
The Court held that the needs of the wife and daughter could not be satisfied unless the wife had access to 
more than half the family resources.55 The decision thus gave effect to the court’s duty to give first 
consideration to the welfare of the couple’s minor child. 
 
In Granatino v. Radmacher children were also central to the court’s orders.56 Mr Granatino, a French 
national, and Ms Radmacher, a German national, made an ante-nuptial contract in Germany in which 
each of them renounced any interest in or benefit from the other’s property. The parties entered into the 
agreement at the insistence of Ms Radmacher’s father. He was concerned to protect the family’s 
considerable wealth and business interests. The couple married in London and lived there for most of 
their marriage, with their two children. Mr Radmacher transferred substantial capital assets to his 

                                                
45 Matrimonial Causes Act 1973 (UK), s. 25(2). 
46 Matrimonial Causes Act 1973 (UK), s. 25(3). 
47 White v. White [2001] 1 AC 596, 604, where Lord Nicholls describes the history of the legislation and criticizes the courts’ 
longstanding limited approach to their powers. Where the parties’ financial resources exceeded their reasonable requirements post-
marriage, any surplus should not be retained by the owner but be divided on the basis of the parties’ respective direct and indirect 
monetary and non-monetary contributions to the surplus.  
48 White v. White [2001] 1 AC 596, 605, citing with approval a dictum of Butler-Sloss LJ in Dart v. Dart [1006] 2 FLR 286, 303. 
49 Miller v. Miller; McFarlane v. McFarlane [2006] UKHL 24, [2006] 2 AC 618. 
50 Ibid., 632. 
51 Ibid., 633. 
52 Ibid., 632. 
53 As was the case in White v White [2001] 1 AC 596, where the husband’s father made a capital sum available to the couple early 
on in their marriage. 
54 Tatterssall v Tattersall [2013] EWCA 774. 
55 Ibid., para. 49. 
56 Granatino v. Radmacher [2010] UKSC 42, [2011] 1 AC 534. 
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daughter during the marriage, believing they were safe from any matrimonial property claim. Mr 
Granatino was a successful investment banker, but a few years into the marriage he lost interest and 
resigned to do a doctorate full time at Oxford University. The parties separated in 2006 and the husband 
applied for orders under the Matrimonial Causes Act. 
 
This case is usually cited for its ruling on the relevance of an ante-nuptial contract to the court’s powers 
under the Matrimonial Causes Act. The Supreme Court concluded that its jurisdiction to make orders 
after the breakdown of a marriage could not be ousted by a nuptial contract. While it would be a relevant 
factor in the court’s exercise of discretion, and could be decisive if it was freely entered into with full 
information and not unfair, a nuptial agreement could not be allowed to prejudice the reasonable 
requirements of any children of the family who were under the age of 18.57 At first instance, the Court 
gave little weight to the agreement, finding that it fell foul of the requirements an English court would 
expect, even though it was valid under German law. The Judge awarded the husband £700,000 to help 
clear his debts, £25,000 to buy a car, £2.5m to buy himself a home in London, and £ 2.335m capital to 
provide him with an annual income for life of £100,000. The Court also ordered that €630,000 be used to 
buy a home in Germany to be owned by the wife where he could care for his children during the periods 
of residence with them.  
 
On the wife’s appeal the Court of Appeal set aside the lower Court’s orders and the House of Lords 
upheld the Court of Appeal ruling.58 The ante-nuptial agreement was not tainted. Mr Granatino had 
entered the agreement freely and understood its terms. When he married, he agreed to forego any 
entitlement to his wife’s wealth. It was fair to hold him to that agreement and it would be unfair to depart 
from it. The agreement was therefore decisive to the extent of providing for the husband’s own needs. 
The sum of £2.5m for housing in London should not be his absolutely, but only for the years of parenting 
and the income fund should be capitalised at a rate to cover his needs only until the younger child’s 22nd 
birthday. Mr Granatino was extremely able and had added to his qualifications by gaining a doctorate in 
biotechnology. He was able to provide for his own needs and would benefit indirectly from the generous 
relief given to cater for the needs of his children.  
 
This case shows that even where there is no reason to make property orders for the benefit of a party to 
the marriage, the court may nonetheless do so to ensure that each party has the necessary means to care 
for the children in an appropriate manner. However, as Skellern pointed out in her research, determining 
the interests of children and their participation in the proceedings so that their voice is heard is still 
problematic.59 
 
3.2 AUSTRALIA 
 
Australia’s Family Law Act 1975 (Cth) has similarly wide powers to make property and maintenance 
orders, but its terms and structure are somewhat different from those in the English Matrimonial Causes 
Act. Also, the Family Law Act applies not only to marriage, but also to de facto relationships of at least 
two years’ duration.60 The court may not make an order under s. 79 altering the parties’ property rights 
‘unless it is satisfied that, in all the circumstances, it is just and equitable to make the order’.61 Unlike the 
Matrimonial Causes Act, the Australian Act states the purpose of the exercise of discretion. Section 79 
establishes a two stage inquiry. The first stage is to determine whether it is just and equitable to alter the 
parties’ existing property rights. 62  If it is just and equitable to alter those rights, then the court may do so 
by taking into account a range of factors listed in s. 79(4).  
 
The first stage thus requires a determination of what property each of the parties legally or beneficially 
owns.63 The Act defines ‘property’ as property to which each of the parties to the marriage is or may be 
entitled, whether in possession or reversion.64 This definition has been construed broadly to give effect to 
the purpose of the legislation and hence may include property interests that would not be property 
according to conventional rules of common law and equity, such as interests that a spouse may have in a 

                                                
57 Ibid, para. 77. 
58 Radmacher v Granatino [2009] EWCA (Civ) 649. 
59  Anna-Marie Skellern, ‘Children and the Property (Relationships) Act 1976’ (LLM Dissertation, Victoria University of 
Wellington, 2012). Ch. VIC. 
60 Family Law Act 1975, Part VIIIAB. 
61 Family Law Act 1975 (Cth), s. 79(2). 
62 Stanford v Stanford [2012] HCA 52. 
63 Stanford v Stanford [2012] HCA 52, para. 37. 
64 Family Law Act 1975 (Cth), s. 4(1). 
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discretionary trust.65 Having established the parties’ existing property interests, the question is whether 
they should be altered. The court must have a principled reason for doing so. Where the parties have 
voluntarily separated, it will generally be just and equitable to alter the parties’ property interests, because 
the assumption of common use of property will no longer apply.66 There is no community of ownership 
or assumption ‘that the parties’ rights to or interests in marital property are or should be different from 
those that then exist’.67  
 
If the court is satisfied that it is just and equitable to alter the parties’ property interests, then the court 
may make ‘such order as it considers appropriate’.68 In considering what order (if any) is appropriate, the 
court is mandated by s. 79(4) to have regard to the parties’ direct and indirect financial and non-financial 
contributions to any of the property of the parties, the contribution made to the welfare of the family and 
any children of the marriage, the effect of any proposed order on the earning capacity of either party to 
the marriage, as well as child support or other orders made to a party or child of the marriage. The court is 
also required to take into account the matters listed in s. 75(2), which include the age and state of health 
of each party, the income, property and financial resources of each party, whether either party has the care 
or control of a child of the marriage who has not yet attained the age of 18 years, the commitments of 
each party that are necessary to support him or herself and a child or another person that the party has a 
duty to maintain, and the responsibilities of either person to support any other person. While the welfare 
of children is not a ‘first consideration’, their interests are a mandatory consideration when deciding 
whether to make a property settlement order and, if so, what sort of order to make.  It is common for the 
party with primary responsibility for minor children of the relationship to receive between five and 
twenty per cent more of the parties’ capital assets.69 Nonetheless, as Skellern found in her research, the 
Australian Act does appear to be more adult focused than the English Act.70 
 
 
4. CURRENT LAW IN NEW ZEALAND 
 
4.1 FROM SEPARATE PROPERTY TO MATRIMONIAL PROPERTY 
 
New Zealand’s Matrimonial Property Act 1963 was liberal in intent, but failed to achieve its objective of 
fully recognising the economic value of contributions to the home and the family. The Act was in essence 
an extension of the Married Women’s Property Act 1884. The need to prove contributions to each asset to 
which a claim was made meant that wives seldom received an equal share of the fruits of the marriage, 
even after many years of marriage. 71  The discretion given to the courts created uncertainty and 
unpredictability. The interplay between the Matrimonial Property Act and the Matrimonial Proceedings 
Act 1963 was messy. The powers in relation to the matrimonial home depended on the Act under which 
the claim was made.  
 
In 1972 a Special Committee of representatives from the New Zealand Law Society and the Department 
of Justice recommended the adoption of a coherent and rational code to regulate property relations 
between spouses. Marriage should be seen as a partnership to which both spouses contribute equally, 
albeit in different ways, and that should be the central concept of matrimonial property legislation.72 The 
Committee made a number of specific recommendations, none of which specifically addressed the 
interests of children. Most of the recommendations were aimed at removing the inequitable treatment for 
wives.  
 

                                                
65 Kennon v Spry [2008] HCA 56, 251 ALR 257. 
66 Stanford v. Stanford [2012] HCA 52. 
67 Stanford v. Stanford [2012] HCA 52, para. 39. 
68 Family Law Act 1975 (Cth), s. 79(1). 
69 For example, Cantrell v. Cantrell [2015] FamCA 103 (27 February 2015); Marlowe-Dawson v. Dawson (No. 2) [2014] FamCA 
599 (4 August 2014); Harrison v. Harrison [2007] FamCA 115 (28 February 2007); Telfer v. Telfer [2016] FCWA 2 (4 January 
2016); Sawyer v. Sawyer [2016] FCCA 1007 (23 May 2016); MA v. MN (No.2) [2003] FMCAfam 269 (11 July 2003); S v. S [2001] 
FMCAfam 186 (31 July 2001); G v. B [2002] FMCAfam 291 (11 September 2002). 
70  Anna-Marie Skellern, ‘Children and the Property (Relationships) Act 1976’ (LLM Dissertation, Victoria University of 
Wellington, 2012), ch. VB. 
71 E V E [1971] NZLR 859 (CA) held that applicants had to prove contributions to each asset in respect of which they were making 
a claim It was not until the Privy Council decision in Haldane v Haldane [1976] 2 NZLR 715; [1977] AC 673 (PC) that domestic 
contributions were seen as indirectly referable to non-domestic assets, but by then Parliament had decided to introduce an equal 
sharing regime for married couples. 
72 Report of a Special Committee, Matrimonial Property, Wellington, 1972, para. 19. 
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The Matrimonial Property Act 1976 adopted the central concept of marriage as a partnership 
recommended by the Special Committee. This concept is reflected in the long title of the Act:  

An Act to reform the law of matrimonial property; to recognise the equal contribution of husband and 
wife to the marriage partnership; to provide for a just division of the matrimonial property between 
the spouses when their marriage ends by separation or divorce, and in certain other circumstances, 
while taking account of the interests of any children of the marriage; and to reaffirm the legal capacity 
of married women.  

Although the interests of children were mentioned in the title, they were not given the prominence they 
had in England’s Matrimonial Causes Act 1973. The emphasis was on marriage as a partnership of equals 
and a corresponding presumption of equal sharing of matrimonial property, subject to limited 
exceptions.73  The regime was akin to a deferred community property system.74  A separate property 
system applied during the marriage,75  but on separation the parties’ assets were classified as either 
matrimonial property or separate property.76 Matrimonial property was generally equally divided, while 
separate property was retained by the owning spouse. Matrimonial property was exhaustively defined and 
included the matrimonial home and family chattels, whenever they were acquired, and any assets 
produced by the partnership.77 Gifts, inheritances, and assets acquired by survivorship from a third party, 
as well distributions from trusts, were generally separate property of the recipient, as they were not 
produced by the partnership.78 This regime applied in default of a formal agreement contracting out of the 
Act.79 It gave spouses a property entitlement in the fruits of the partnership with limited scope to depart 
from equal division.80  

When the Act was adopted, s. 26 was the only section that specifically referred to the interests of children 
of the marriage. It mandated the court to have regard to the interests of any minor or dependent children 
of the marriage and gave the court discretion to make an order settling any part of the matrimonial 
property for the benefit of the children. If there were special circumstances that made it necessary or 
expedient for children to be represented in the proceedings, the court could appoint counsel for the 
children.81 The courts were conscious of the potential impact of this section. It could totally displace the 
property rights and statutory interests or claims of the spouses. It was not a power to be exercised 
lightly.82 Nor could it be used simply to reduce the property entitlement of one spouse and increase that of 
the other.83  

With such a broad power, and little guidance on how it should be used, it was hardly surprising that the 
courts were reluctant to make orders settling property for the benefit of children.84 It was in the nature of 
an expropriation from a spouse’s entitlement. 85  The courts insisted on evidence of exceptional or 
extraordinary circumstances, such as criminal offending or severe parental neglect.86 

In R v R Judge Adams presented ten propositions of relevance to s. 26 applications: 

(1)  Prima facie the matrimonial property is to be regarded as the property of the parties. 

(2)  In every case where there are minor or dependent children the Court is obliged to have regard to 
the respective interests of each such child. 

                                                
73 Matrimonial Property Act 1976, ss. 11-15. See Mark Henaghan’s paper in this volume. 
74 A.H. Angelo and W.R. Atkin, ‘A Conceptual and Structural Overview of the Matrimonial Property Act 1976’ (1977) 7 NZULR 
237. 
75 Matrimonial Property Act 1976, s. 19. 
76 Matrimonial Property Act 1976, ss. 8-10. 
77 Matrimonial Property Act 1976, s. 8. Increases in the value of separate property attributable to the application of matrimonial 
property or the actions of the non-owning spouse were also matrimonial property: s. 9. 
78 Matrimonial Property Act 1976, s. 10. These assets could become matrimonial property through intermingling: s. 10(2). 
79 Matrimonial Property Act 1976, s. 21. 
80 A non-owning spouse could lodge a notice of claim against land to protect his or her claim to an interest in the land under the Act: 
Matrimonial Property Act 1976, s. 42.  
81 Matrimonial Property Act 1976, s. 26(2). 
82 Walker v. Walker [1983] NZLR 560 (CA), 565. 
83 Coxhead v. Coxhead [1993] 2 NZLR 397 (CA), 408 
84  Anna-Marie Skellern, ‘Children and the Property (Relationships) Act 1976’ (LLM Dissertation, Victoria University of 
Wellington, 2012). 
85 S v. C (1998) 17 FRNZ 176. 
86 RN v. RN (1985) 3 NZFLR 694; R v. R (1998) 17 FRNZ. 
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(3)  The context of the consideration of the welfare and interests of the children is “In the light of 
the property division between husband and wife, to ensure their financial protection during 
minority or dependency” (per Casey J in Rhodes (supra) — I note also the discussion of s 26 by 
His Honour Judge Inglis QC in Wheeler v Wheeler (1984) 2 NZFLR 385). 

(4)  The Court is not precluded from considering the interests of adult children and may have 
jurisdiction under s 26 to settle property for the benefit of an adult child (Voorburgh (supra); 
Roberts (supra); Lockie v Lockie (1993) 11 FRNZ 81). 

(5)  It will be the exceptional case where the consideration leads to an actual award for a child. 

(6)  It would be a wrong principle to use s 26 to anticipate succession. 

(7)  Default or inability of a parent to provide appropriate maintenance, upbringing, shelter or 
nurture for a child are relevant factors, whether or not the default is willful. 

(8)  In the general run of cases a s 26 order should not be used to substitute or supplement child 
support arrangements. Nonetheless the Court's discretion is unfettered by statute. 

(9)  Section 26 is not a backhanded means of providing damages to a child for ordinary parenting 
shortcomings. 

(10)  An award under s 26 must be reasonable in all the circumstances.87 

These propositions indicate that the courts had to be persuaded that there was a real need to depart from 
the equal sharing regime to provide for children of the relationship. The main purpose of the Act was to 
divide the property of the spouses or partners between them. The parties should then be entrusted to care 
and provide for their children as best they could. Only where that trust was not justified, whether for 
reasons within or beyond the parties’ control, was the court willing to intervene to protect the interests of 
children. Even then, orders less draconian than removing property from a spouse were preferred, such as 
an occupation order for the duration of the children’s dependency. 

Section 27 of the Matrimonial Property Act gave the court the power to grant exclusive possession of the 
matrimonial home to one of the spouses. This was a restatement of the power that had been exercised 
when the Married Women’s Property Act was in force. The court was given a similar power in s. 28 to 
make tenancy orders of a dwelling house that one or both spouses held as a sole or joint tenancy. In 1981 
in Doak v Turner the Court of Appeal commented that the power to grant occupation orders was wide.88 
Its availability indicated that the ‘clean break principle’89 was relevant, but not determinative. A flexible 
approach was required to do what was ‘just and fair in the particular circumstances of the case’.90  

In 1983 Parliament inserted s. 28A to mandate the Court to have ‘particular regard to the need to provide 
a home for any minor dependent child of the marriage’ and authorised the Court to ‘also have regard to 
all other relevant circumstances’. This provision was inserted because the Courts were reluctant to grant 
occupation orders to custodial parents, preferring instead to order sale of the home.91 But the provision 
created uncertainty as to the status of the children’s interests relative to other considerations. Some judges 
were of the view that s. 28A made the children’s interests ‘the first and most important’ or ‘paramount’ 
consideration in applications for occupation or tenancy orders. 92  Others cautioned against giving 
children’s interests such a prominent status, arguing that the provision did not fetter the court’s 
discretion.93 While children’s needs were to be accorded greater weight than other considerations, where 
children would not be significantly prejudiced competing considerations were not to be overlooked.94 
Applications for occupation orders were often declined and when they were granted they were usually 
limited to a relatively short period of time or pending sale or division of the matrimonial property.95 The 
importance of a clean break and giving each spouse their share of the matrimonial property remained a 
dominant factor. 

                                                
87 R v R [1998] NZFLR 611 at 622.  
88 Doak v. Turner [1981] 1 NZLR 18 (CA). 
89 This principle describes the principle that spouses should settle their financial matters promptly so that each of them can get on 
with building a new life: Department of Justice, Report of the Working Group on Matrimonial Property and Family Protection, 
Wellington 1988, p. 7. 
90 Doak v. Turner [1981] 1 NZLR 18 (CA), 23. 
91 Dick Webb, Bill Atkin, Judge John Adams, Mark Henaghan and Judge Dale Clarkson (eds), Family Law in New Zealand Vol. 
Two, 10th ed, Butterworths, Wellington, 2001, p. 1463. 
92 Wheeler v. Wheeler (1984) 2 NZFLR 385 (FC), 390; Sweeney v. Sweeney [1985] 2 NZLR 673 (HC). 
93 Gordon v. Gordon (1988) 3 FRNZ 665 (HC); W v. W HC Auckland, HC147/96, 10 April 1997. 
94 W v. W HC Auckland, HC147/96, 10 April 1997. 
95 Webb, above n. 57;  
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4.2 EQUALITY IS NOT EQUITY 

In 1988 a Ministerial Working Group on Matrimonial Property and Family Protection found that the 
Matrimonial Property Act 1976 had failed to secure an equitable division of the fruits of the marriage.96 
The ‘clean break’ principle adversely affected women and children. Women’s living standards tended to 
drop off after dissolution, particularly if they had custody of the children, while those of their former 
husbands tended to rise, even though they had shared their matrimonial property equally. The family 
home was often the principal asset and, despite s. 28A, the courts commonly ordered its sale and division 
to avoid denying one party – usually the husband – access to their share of the matrimonial property. 
Responsibility for the children post-separation had a negative impact on the wife’s earning capacity, 
made her dependent on her ex-husband or the state for financial support, and lowered her standard of 
living significantly.97 This conclusion echoed comments made by the Royal Commission on Social Policy 
in its 1988 Report.98 The Working Group made a number of recommendations aimed at increasing the 
property entitlement of wives. But, aside from scrutinising the wording of s. 28A, it could not see what 
more could be done to protect the interests of children while preserving a fair and reasonable balance 
between their interests and the property entitlement of the non-custodial spouse.99  

A year after the Working Group released its Report, the United Nations adopted the Convention of the 
Rights of the Child. New Zealand was a signatory to the Convention and ratified it on 6 April 1993, thus 
endorsing the rights in the Convention. Articles 3, 12 and 27 are particularly relevant to matrimonial 
property proceedings. They deal with the child’s best interests being the primary conservation in all 
actions by private and public institutions, the child’s right to be heard, and the child’s living conditions. 
While Article 27 places the primary responsibility for living standards on parents, including the provision 
of housing, there is also a state responsibility to assist when parents are unable to carry out that 
responsibility. Article 4 requires States to take all appropriate measures, including legislative measures, to 
implement the rights set out in the Convention. While the Convention has not been adopted into New 
Zealand’s domestic law, the courts did start to take note of it, particularly in care proceedings, and they 
construed domestic legislation to accord with the Convention.100 In matrimonial property proceedings, 
however, the Convention was not mentioned. It seems that its relevance to property division was not 
appreciated.101 

4.3 PROPERTY (RELATIONSHIPS) AMENDMENT ACT 2001  

In 2001, after a lengthy legislative process, Parliament eventually amended the Matrimonial Property Act, 
adopting many of the recommendations of the 1988 Working Group Report. The Act was renamed the 
Property (Relationships) Act 1976 to take account of the wider range of relationships to which it was to 
apply.102 During the parliamentary debates, several Members of Parliament referred to the adverse effects 
on children of the clean break and equal sharing principles.103 Reference was made to Australia’s model 
of property division and the need for a family centred approach was suggested.104 The increasing use of 
discretionary trusts holding family assets was also identified as detrimental to the equal sharing regime.105 
Unlike Australia and England, there was no power to look through trusts to include likely benefits in the 
financial resources available to either or both of the spouses. 

The Commissioner for Children voiced similar criticisms in his submissions to the Government 
Administration Committee considering the proposed amendments.106 He identified the importance for 

                                                
96 Department of Justice, Report of the Working Group on Matrimonial Property and Family Protection, Wellington 1988, p. 4. 
97 Ibid., p. 6.  
98 Sir Ivor Richardson, ‘Social Perspectives’ in Report of the Royal Commission on Social Policy, Vol. 4, 1988, p. 18. 
99 Department of Justice, Report of the Working Group on Matrimonial Property and Family Protection, Wellington 1988, p. 38. 
100 Tavita v. Minister of Immigration [1994] 2 NZLR 257 (CA). 
101 For an analysis of the Convention in relationship property proceedings, see further Anna-Marie Skellern, ‘Children and the 
Property (Relationships) Act 1976’ (LLM Dissertation, Victoria University of Wellington, 2012), ch. II. 
102 The Act also applies to de facto relationships of three or more years’ duration:  Property (Relationships) Act 1976, s. 4C. In 2005 
the Act was amended again to include civil unions: Property (Relationships) Amendment Act 2005. 
103 Jeannette Fitzsimons (Green Party), (29 February 2000) 582 NZPD xxx made the same observations, blaming the clean break 
principle for condemning women and children to poverty. See also Sue Kedgley (29 February 2000) 582 NZPD xxx. 
104 Marian Hobbs (6 May 1998) 568 NZPD xxx; Dianne Yates (29 February 2000) 582 NZPD xxx. 
105 Department of Justice, Report of the Working Group on Matrimonial Property and Family Protection, Wellington 1988, pp. 28-
31. 
106 R. McClay, Submissions of the Commissioner for Children to the Government Administration Committee on the Matrimonial 
Property Amendment Bill 1998, Wellington, July 1998.  
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children of continued occupancy of the family home, along with continued access to schools, friends and 
other community networks. It helped to maintain security and certainty in children’s lives, especially 
when family relationships were undergoing dramatic changes.107 He was concerned that the clean break 
principle frequently overrode the duty to have particular regard to the needs of dependent children when 
making orders in relation to the home.108  

When compared with the English law, New Zealand law showed a lack of legislative concern for the 
economic interests of children. UK Courts can make total financial provision for children both in 
property and maintenance terms. Housing provision for children is a legislative priority – a ‘first 
consideration’. Satisfaction of legitimate property interests are (sic) superseded by the need to maintain 
the home for the children. New Zealand has greater regard for ownership of property and satisfaction of 
property rights. Reallocation after marriage breakdown must be part of a financial package designed to 
minimise hardship, maintain children in their home, and enable the homemaker to re-establish 
herself.109 

The Children’s Commissioner reminded the Committee about New Zealand’s social and political 
commitment to the United Nations Convention on the Rights of the Child and his obligations to report on 
whether the Bill complied fully with the principles of the Convention.110 The changes he recommended in 
his submission were quite modest: the development of new statutory principles to guide the use of 
judicial discretion when children’s interests were relevant, the creation of a separate category of 
children’s property, distinct from family chattels, and a new provision deferring the sale of the 
matrimonial home until the youngest child was 16 years old, unless the party seeking to sell could prove 
that deferring the sale would cause undue hardship to that party.111 

However, there was no political will to depart from the clean break principle or the equal sharing model 
other than to include a compensation provision for economic disparity resulting from the division of 
functions within the marriage. That provision is primarily concerned with the effect that the division of 
functions had on the spouse or partner’s earning capacity. The needs of any minor or dependent children 
are relevant to compensation to the extent that they delay a spouse or partner from regaining their full 
earning capacity. While compensation may improve the living standards of the children, the purpose of 
the provision is to acknowledge the impact of the relationship on the earning capacity of the spouse or 
partner. 

The same point can be made in relation to the new compensation provision in s. 44C for dispositions of 
relationship property into trust that have the effect of defeating the rights of one of the parties to the 
relationship. Its purpose is to compensate a spouse or partner for the unequal benefit resulting from the 
disposition. An award of compensation might well improve the living standards of children, but the 
purpose of the provision is to prevent the undermining of the equal sharing principle.112  

As s. 1C of the Property (Relationships) Act explains: 

This Act is mainly about how the property of married couples and civil union couples and couples 
who have lived in a de facto relationship is to be divided up when they separate or one of them dies.  

In regard to children, the 2001 reforms made very few amendments. The purpose provision gives children 
no greater prominence than the long title in the Matrimonial Property Act did. The reference to children is 
tucked in at the end of s. 1M(c), where one of the purposes of the Act is:  

to provide for a just division of the relationship property between the spouses or partners when their 
relationship ends by separation or death, and in certain other circumstances, while taking account of 
the interests of children of the marriage or children of the civil union or children of the de facto 
relationship. (emphasis added) 

                                                
107 Ibid., p. 2. 
108 Ibid., p. 2. 
109 Ibid., p. 3. 
110 Ibid., pp. 5-6. 
111 Ibid., p. 7. 
112 N. Peart, ‘Protecting Children’s Interests in Relationship Property Proceedings’ (2013) 13(1) Otago Law Review 27, 35-39. The 
abolition of gift duty in 2011 has made it easier for owners to divest them quickly of all assets, leaving no property outside the trust 
from which compensation can be ordered: Taxation (Tax Administration and Remedial Matters) Act 2011, s 245. See further Jessica 
Palmer’s paper in this volume. 
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The inclusion of civil unions and de facto relationships of three or more years’ duration on the same basis 
as married couples meant that the powers and duties of the Court in relation to children applied to a wider 
pool of children. As before, the purpose provision is not confined to minor or dependent children and 
‘child of a marriage’ or other relationship is defined to include a child of both parties to the relationship 
as well as a child who is a member of the family when the relationship ended but may not be a child of 
either spouse or partner.113  

The mandate in s. 26 to have regard to the interests of minor or dependent children of the relationship in 
proceedings under the Act was retained without substantive amendment. The mandate applies not only to 
the ongoing use of the home. It requires the court to consider the interests of minor or dependent children 
against all claims, rights and entitlements of the parties to the relationship. Children’s interests may be 
relevant to ownership, classification, valuation, and division of property. For example, property legally or 
ostensibly owned by either or both parties to the relationship may in fact be beneficially owned by a 
child.114 Determining whether a chattel is an heirloom or taonga, and thus not a family chattel, will 
depend not only on the chattel’s ancestry but also on its intended future destination.115 The presumption 
that property will be valued at date of hearing could conceivably be rebutted to take account of children’s 
interests. However, in JAM v. GFM the Court of Appeal agreed with the High Court held that the Family 
Court was wrong to value the home at separation date because the children wanted to remain in the home 
and the husband hoped his wife could buy him out.116 Woodhouse J held:  

It was not open to the Judge to meet the needs of the children by altering the presumed valuation date 
designed to achieve equality between the husband and wife.117 

The interests of children may also be relevant to the division of property and compensation for post-
separation actions. The Family Court decision in WMM v. SJM is a rare example of a child’s needs being 
argued as a reason for departing from equal division.118 The applicant and respondent commenced a de 
facto relationship in 1994. The respondent had an 18 month old daughter, D, from another relationship. 
Shortly after the relationship began D was diagnosed with Angelman’s Syndrome as a result of which she 
is severely disabled and in need of care. The couple’s only child, H, was born in August 1995 and shortly 
thereafter the couple married. The respondent had significant physical and mental health problems of her 
own throughout the marriage. They purchased a house early in their relationship, but it was not ideal for 
the children, especially not for D. In 2004 they bought a new house for $265,000. They were able to do so 
because Mrs M contributed $100,000 from an inheritance she had received earlier that year which she had 
deposited into their joint account. When the parties separated 18 months later in June 2006, some $70,000 
was still owing on the mortgage. Mrs M continued living in the home with both children. H moved out in 
2010, leaving only Mrs M and D in the home. Mrs M was receiving the Domestic Purposes Benefit to 
enable her to care for D. Mr M filed proceedings in 2007, but due to Mrs M’s health issues the case was 
not heard until June 2012. D was by then 19 years old and H 17. The principal relationship property asset 
was the home.  

Mrs M mounted a series of arguments aimed at retaining the home for herself and D. The first was that 
her injection of inheritance money only 18 months before separation and the difficulty of re-housing D 
were extraordinary circumstances that made equal sharing repugnant to justice.119 This exception to equal 
division sets a notoriously high threshold. So, it is perhaps unsurprising that Mrs M did not meet the 
threshold. The Court acknowledged that D’s needs were high and complex, but it could not see why Mr 
M should suffer a loss by virtue of an unequal division of relationship property by giving more weight to 

                                                
113 Matrimonial Property Act 1976, s. 2; Property (Relationships) Act 1976, s. 2. 
114 Sydney v. Sydney [2012] NZFC 2685, where a valuable painting hanging in the family home was found to be held on trust by Mr 
Sydney for the benefit of his children of his first marriage, and thus not included in the relationship property of the second marriage. 
In L v. P HC Auckland CIV-201-404-6103, 17 August 2010 the couple’s young daughter’s inheritance from her aunt had been used 
to repay the mortgage on the family home without according her any interest in the home. 
115 Property (Relationships) Act, s. 2 definition of ‘family chattels’. 
116 JAM v. GFM [2012] NZHC 290, [2012] NZFLR 469; GFM v. JAM [2013] NZCA 660. The Supreme Court declined to grant 
leave to appeal because it was not persuaded that the Court of Appeal was wrong to uphold the High Court that there were no 
reasons to depart from the presumption that the property should be valued at hearing date: GFM v. JAM [2014] NZSC 32; [2014] 
NZFLR 599. 
117 JAM v. GFM [2012] NZHC 290, [2012] NZFLR 469, [133].   
118 WMM v. SJM [2012] NZFC 5091. 
119 Property (Relationships) Act 1976, s. 13. 
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D’s interests, taking into account all the circumstances, including Mr M’s ongoing financial support of 
D.120  

Mrs M’s application for an order under s. 26 settling a capital sum for the benefit of D was also 
unsuccessful.121 The relationship property pool was too modest to set aside a fund for D. Mrs M made no 
such claim for her younger daughter, who had been living independently since 2010. Mrs M’s claim 
under the newly inserted s. 26A seeking deferral of division was also dismissed. A deferral for D’s 
lifetime would cause serious inequity for Mr M. It was already close to six years since the couple 
separated, during which time Mrs M continued to occupy the home without paying rent.  

Section 26A imposes stringent conditions. An order postponing the vesting of any share of relationship 
property until a future date or specified future event may be granted only ‘if the Court is satisfied that 
immediate vesting would cause undue hardship for a spouse or partner who is the principal provider of 
ongoing daily care for 1 or more minor or dependent children of the marriage, civil union, or de facto 
relationship’.122 Furthermore, such orders may be made ‘only for as long as necessary, and only to the 
extent necessary, to alleviate the undue hardship’.123 These stringent conditions may explain the small 
number cases where orders under s. 26A have been made.124 Although the Court did not refer to these 
conditions in WMM v. SJM, it is clear from the Court’s reasons that it was not persuaded that whatever 
hardship Mrs M might suffer by having to move house outweighed Mr M’s property entitlement. There 
was no suggestion that D was at risk of imminent death. So, an order postponing vesting might deprive 
Mr M from ever receiving his share of the relationship property. 

If Mrs M had applied for an occupation order under s. 27, it would not have been granted either. Although 
s. 28A was amended as part of the 2001 reforms to refer to the need to provide a home for ‘minor or 
dependent’ children”, rather than ‘minor dependent’ children, thus broadening the scope of the Court’s 
duty to have particular regard also to minor children who are not dependent and to adult children who are 
dependent, Mrs M had occupied the home to the exclusion of Mr M for nearly six years. Despite s. 28A 
according with New Zealand’s obligation under the UN Convention on the Rights of the Child, the clean 
break principle continues to militate against long-term occupation orders.125 So does the move away from 
sole custody to shared parenting. There is less likelihood of one parent being the primary caregiver.126  

Where a spouse or partner has had the exclusive possession of the home, the other spouse or partner may 
apply for occupation rent as compensation for his or her post-separation contribution to the 
relationship.127 Mr M made such an application for the six years that he had not had access to his share of 
the home, seeking payment of half the market rent for the home. Given the unusual and complex 
circumstances of Mrs M and the modest pool of relationship property, occupation rent was ordered only 
from December 2010, when the couple’s daughter H left home to live independently. As Mrs M had paid 
for all the outgoings on the house and been primarily responsible for the care of D since separation and 
for H for four years post-separation, the occupation rent she owed Mr M was fully offset against her own 
post-separation contributions. 

Mrs M lodged an appeal against the Family Court decision rejecting her claims for unequal division and 
orders based on the needs of D. In an application by Mr M for security for costs the High Court indicated 
that success on the appeal might be an uphill struggle and an uplift for security for costs was accordingly 
ordered.128 It seems the appeal did not proceed, presumably because legal aid was declined. 

While WMM v. SJM is only one example, its rulings on each of the claims made is consistent with 
precedent. It confirms the dominance of equal sharing of relationship property and the clean break 
principle, despite the amendments in 2001 seeking to place somewhat greater emphasis on the interests of 

                                                
120 WMM v. SJM [2012] NZFC 5091, [48]. 
121 The 10 propositions of relevance to s 26 applications identified in R v. R [1998] NZFLR 611, 622 continue to be relevant under 
the amended Act: R v. R [2007] NZFLR 177. 
122 Property (Relationships) Act 1976, s. 26A(1). 
123 Property (Relationships) Act 1976, s. 26A(2). 
124 N. Peart, ‘Protecting Children’s Interests in Relationship Property Proceedings’ (2013) 13(1) Otago Law Review 27, 52-53. 
125 S v. W HC Auckland CIV-2008-404-4494, 27 February 2009. N. Peart, ‘Jurisdiction to Make Occupation Orders under the 
Property (Relationships) Act 1976’ [2011] NZLJ 356-359.  
126 B. Atkin and W. Parker, Relationship Property in New Zealand, 2nd ed, LexisNexis, Wellington, 2009, p. 254. 
127 Property (Relationships) Act, s. 18B. 
128 SJM v. WMM [2012] NZHC 2659. 
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children. The relevance of the UN Convention on the Rights of the Child is rarely mentioned and has not 
had a significant impact on property division on the breakdown of a relationship.129 

5. PROBLEMS WITH THE CURRENT LAW 
 
The status of children’s interests is both conceptually and practically difficult to accommodate in New 
Zealand’s current system. On the breakdown of a marriage, civil union or de facto relationship there is an 
inevitable tension between family and property. The Property (Relationships) Act 1976 tips the balance 
firmly towards property. It provides limited scope to depart from the fundamental principle of equal 
sharing. The focus is on the parties to the relationship and their property entitlements, rather than the 
needs of the family as a whole.  
 
This imbalance is exacerbated by the fragmented approach to the consequences of a relationship 
breakdown. 130  The property rights of the parties to the relationship are governed by the Property 
(Relationships) Act. Spousal maintenance is regulated separately by the Family Proceedings Act 1980. Its 
relationship with the economic disparity provisions in the Property (Relationships) Act is unclear and has 
caused confusion in the courts.131 Parenting orders and guardianship of children are regulated by the Care 
of Children Act, while financial support of children is governed by the Child Support Act. This 
smorgasbord of statutory regulation lacks a coherent and consistent set of principles to govern the 
consequences of a relationship breakdown. The status of children’s interests varies depending on the 
statute.  
 
While s. 26 of the Property (Relationships) Act does mandate the courts to have regard to the interests of 
minor or dependent children, and includes some provisions aimed at addressing those interests, there is no 
incentive on the parties to put their children’s interests ahead of their own. The children’s interests are 
rarely pleaded. Parties will do so only if it serves their own interests to do so. The courts are therefore 
seldom made aware of issues relating to the children. The Court does have the power to appoint a lawyer 
to represent minor or dependent children in relationship property proceedings, but it may do so only if it 
believes special circumstances make the appointment necessary or desirable.132 The fee must be paid by 
one or both of the parties. Unsurprisingly, the power is rarely used. 133  Without independent 
representation, the interests of children are easily overlooked or sidelined. The obligation in Article 12(2) 
of the Convention on the Rights of the Child to give the child the opportunity to be heard in proceedings 
affecting the child is rarely seen as relevant in relationship property proceedings. 
 
The New Zealand system is in sharp contrast to the English approach where the Matrimonial Causes Act 
deals with property division, maintenance, custody and child support in one comprehensive statute. 
Children’s interests are given primary consideration throughout. Division of property is firmly tipped in 
favour of the family’s needs. Equal sharing is a subsidiary consideration. Australia’s Family Law Act, 
while less obviously focused on the interests of children, nonetheless results in unequal division of 
property to ensure the welfare of children is adequately addressed. A discretionary system allows for 
orders that are tailored to the particular circumstances of the case. The downside is the uncertainty 
inherent in any system that gives wide discretion to the courts. As explained below, we would not 
advocate that New Zealand move to a fully discretionary system. 
 
6. OPTIONS FOR REFORM 
 
If New Zealand decides to retain some form of community property, then inevitably the emphasis is on 
the property entitlements of the parties to the relationship. The needs of children of the relationship will 
then have to be dealt with separately. That does not necessarily mean the children’s interests are less well 
catered for. The Child Support Act could be amended to give the courts greater powers to make orders in 

                                                
129 Hislop v. Hislop (2004) 23 FRNZ 710 is a rare example of a Court noting the Convention in relationship property proceedings. 
130 This fragmented approach was criticised during the parliamentary debates on the Matrimonial Property Bill 1975: (3 October 
1975) 406 NZPD, 5118, where Mr Wilkinson, MP for Rodney, referred to Australia’s Family Law Act as a better model for dealing 
comprehensively with all matters arising on marital breakdown. See also the comments by Patricia Schnauer (ACT NZ) on the 
Matrimonial Property Amendment Bill 1998: (6 May 1998) 568 NZPD 8272. 
131 See Mark Henaghan’s paper in this volume. 
132 Property (Relationships) Act 1976, s. 37A. 
133 L v. P HC Auckland CIV-201-404-6103, 17 August 2010 is a rare example of the court appointing counsel for the young child of 
the couple. It did so when it discovered that the child’s inheritance had been used to repay the mortgage on the family home that the 
parties were seeking to divide between them without regard to the child’s investment in the home. 
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respect of the resources available to each of the former spouses or partners. The risk is that the division of 
property might already have removed property options that would benefit the children, such as remaining 
in the family home. 
 
The Matrimonial Property Act 1976 was retrospective in outlook. It sought to divide the assets that the 
parties had accumulated during the marriage and left forward looking matters, such as spousal 
maintenance and child support, to other statutes. The 2001 reforms introduced a forward-looking element 
by providing for compensation for economic disparity. Parliament has therefore already moved some way 
towards a future assessment and has provided for unequal division where the future income and living 
standards of one party to the relationship are likely to be significantly lower than those of the other party 
as a result of the division of functions within the relationship.  
 
A similar forward looking assessment could be undertaken in relation to minor or dependent children of 
the relationship. The court could be mandated not to make an order dividing the parties’ relationship 
property unless it is satisfied that the children’s needs are adequately met.134 Those needs should include 
the children’s financial needs, their housing, the standard of living enjoyed by the family during the 
relationship, the manner in which the children were being educated and the parties’ expectations as to 
their children’s education, any special needs arising from a child’s physical or mental disability, the 
financial resources available to each party and the children, and the parties’ own financial needs. This 
duty would arise only if there were minor or dependent children and only after the parties’ relationship 
property entitlement had been provisionally determined, including any provision for economic disparity. 
 
A similar provision currently exists in the Family Proceedings Act 1980 in relation to the granting of an 
order dissolving a marriage or civil union.135 The court must normally be satisfied that arrangements have 
been made for the day-to-day care, maintenance, and other aspects of the welfare of any child of the 
marriage or civil union who is under the age of 16 years, or in special circumstances over the age of 16, 
and that those arrangement are satisfactory or the best that can be devised in the circumstances.136 The 
problem about that provision is that a dissolution can only be sought after the parties have ceased living 
together for two years, whereas relationship property division is triggered on separation.137 It also does 
not apply to de facto relationships. The duty would have to be included in the Property (Relationships) 
Act, where it would apply following separation to all relationships where division of property is sought. 
By including such a provision as a condition of relationship property division, the welfare of children 
would be better protected. 
 
 
 

                                                
134 Marian Hobbs (Wellington Central) made a similar suggestion during the debates on the Matrimonial Property Amendment Bill 
in 1998: Marian Hobbs (6 May 1998) 568 NZPD xxx. 
135 Family Proceedings Act 1980, s. 45. Meyers v Meyers [2016] NZFC 6078 is a recent example of the application of this section. 
136 The Court need not be so satisfied if it is impracticable for the party or parties appearing before the court to may such 
arrangements or there are special circumstances justifying the making of an order dissolving a marriage or civil union even though 
the court is not satisfied such arrangements have been made: ss. 45(2) and (3). 
137 Family Proceedings Act 1980, s. 39. 


