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2 Intersentia 

	

1. INTRODUCTION – THE CORE OF RELATIONSHIP 
RECOGNITION LAW? 

The	question	at	the	heart	of	this	paper	is	whether	the	parties	of	a	legally	
recognized	relationship	should	be	permitted	to	opt/contract	out	of	the	
default	legal	regime	that	would	otherwise	apply	to	them.	Unsurprisingly,	
the	answer	to	that	question	depends	very	much	on	which	legal	conse-
quences	the	underlying	default	system	would	bring	with	it	–	and	which	
exact	policies	the	jurisdiction	in	question	pursues	(or	intends	to	pursue)	
with	the	default	rules.	As	the	purpose	of	this	paper	is	to	offer	some	com-
parative	observations	on	‘contracting	out’,	it	is	therefore	necessary	to	
first	give	an	overview	of	what	the	default	rules	are	in	the	legal,	social,	
historical	and	political	context	of	the	jurisdiction	in	question.	The	rules	
on	opting	out	can	only	be	understood	against	that	background;	and,	
more	importantly,	the	limitations	that	the	jurisdictions	have	placed	on	
this	‘opting	out’	likewise	can	only	be	understood	against	that	back-
ground,	as	these	limitations	reflect	what,	in	that	particular	jurisdiction,	is	
the	absolute	core	of	relationship	law	–	the	core	which	is	so	essential	to	
the	regulation	of	the	relationship	that	it	is	not	at	the	disposition	of	the	
parties	and	therefore	cannot	be	opted	out	of.	

2. TERMINOLOGY 

But	before	describing	the	systems	and	explaining	the	rules	on	contract-
ing	out,	it	is	necessary	to	say	a	few	words	on	terminology.	As	you	of	
course	know,	New	Zealand,	the	place	where	this	colloquium	is	taking	
place,	is	fairly	unique	(in	so	many	ways!),	but	particularly	with	regard	to	
its	relationship	recognition	structure.	With	regard	to	a	central	element	
of	this	paper,	namely	the	division	of	relationship	property,	only	very	lim-
ited	differences	are	being	made	between	marriages,	civil	unions	and	
qualifying	de	facto	relationships.	This	is	certainly	not	the	case	in	many	of	
the	jurisdictions	that	will	be	discussed	in	this	paper,	which	have	very	dif-
ferent	relationship	recognition	patterns,	which	may	(or	may	not)	include	
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same-sex	marriages,	registered	partnerships	or	de	facto/cohabitation	re-
lationships.	Yet	all	jurisdictions	looked	at	have	settled	laws	in	place	with	
regard	to	marriage,	and	therefore	the	terminology	used	in	this	paper	is	
using	is	reflecting	that	and	will	essentially	focus	on	the	laws	governing	
marriage.	But	it	is	important	to	point	out	that	what	is	being	presented	is	
not	necessarily	restricted	to	marriages	but	may	apply	as	well	to	other	
forms	of	recognized	relationships.	

Finally,	it	is	necessary	to	briefly	explain	the	terminology	with	regard	to	
the	‘contracting	out’.	This	contribution	will	use	the	term	marital	agree-
ments	as	an	umbrella	term	for	all	agreements	which	seek	to	change/opt	
out	of	the	default	rules	that	would	otherwise	apply;	of	these,	matrimo-
nial	property	agreements	obviously	are	those	that	merely	deal	with	the	
division	(or	not)	of	the	matrimonial	property	which	this	contribution	will	
focus	on.		

A	distinction	between	agreements	is	also	made	based	on	the	time	the	
agreement	is	entered	into.	Pre-nuptial	agreements1	is	the	term	used	for	
agreements	concluded	before	the	marriage,	and	post-nuptial	agree-
ments	is	used	for	agreements	concluded	during	the	marriage.	For	agree-
ments	concluded	at	the	point	in	time	when	the	couple	have	decided	
they	are	going	to	divorce	or	separate	and	want	to	regulate	the	financial	
side	of	this	process	themselves	the	term	‘separation	agreements’	is	
used;	in	New	Zealand	these	agreements	are	referred	to	as	‘compromise	
agreements’	or	‘settlement	agreements’.	The	crucial	difference	between	
pre-	and	post-nuptial	agreements	on	the	one	hand	and	separation	
agreements	on	the	other	is	that	in	the	former	the	parties	are	contracting	
about	a	(more	or	less)	uncertain	future,	whereas	in	the	latter	they	know	
(or	at	least	are	in	a	position	to	know)	what	the	financial	consequences	of	
their	marriage	have	been.	

																															
1 Sometimes also referred to as ante-nuptial agreements. 
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3. PROBLEMS WHEN COMPARING MATRIMONIAL 
PROPERTY REGIMES AND THE FULL 
CONSEQUENCES OF DIVORCE/RELATIONSHIP 
DISSOLUTION 

While the contribution in the following will primarily focus on the property con-
sequences of divorce, it is absolutely essential to keep in mind that this, i.e. the 
division of the matrimonial property, is only a part of the financial consequences 
of divorce. In all the jurisdictions canvassed, there are additional consequences of 
divorce, ranging from lump sum and periodical (maintenance) payments, orders 
regarding pensions to allocations of specific items for use (particularly the matri-
monial home). As these additional remedies are, in principle, considered sepa-
rately one could say that the full financial consequences of divorce rest on several 
‘pillars’ – of which matrimonial property division often (but not always) is the 
central one. However, it is crucial to keep in mind that all the matrimonial property 
regimes looked at here were created in the full knowledge that other remedies 
would be available to the spouses, and indeed often would be relied upon to create 
fair outcomes, which in some cases the rigid and static regimes by themselves 
would be unable to do. Furthermore, it is, as always in comparative law, not pos-
sible to understand and explain each of the regimes without looking at its full legal, 
social and societal context. So, just to mention a few, female labour market par-
ticipation, property structures and whether there is a functioning rental market, 
availability of state-supported child care, the general level of social welfare and 
the general understanding of the meaning and function of marriage do matter 
greatly, and are necessary to fully grasp the practicalities of the default regime, 
and indeed the limitations on opting out. 
 
 

4. DEFAULT MATRIMONIAL PROPERTY REGIMES – IN 
A NUTSHELL 

Having just said that a full exposition is needed in order to present the approaches 
in the various jurisdictions in full, it needs to be said that space precludes such a 
full exposition here.2 The focus therefore will be on the general structures rather 
than the details.  

																															
2 But see, for example, the national reports in Scherpe (ed.), Marital Agreements and Private Autonomy 

in Comparative Perspective, with further references. 
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As a basic starting point, there are only to possibilities for matrimonial property 
regimes: either the fact of marriage has an immediate impact on the property rela-
tions and some kind of community of property is created (on which see 4.1 below), 
or it does not and there essentially is a separation of property during the marriage 
(on which see 4.2. and 4.3. below). 

4.1. COMMUNITY OF PROPERTY JURISDICTIONS 

It is important to state at the outset that because marriage has an immediate pro-
prietary effect in jurisdiction operating with a default matrimonial property regime 
that involves some form of community of property, the effect of pre- and post-
nuptial agreements also is immediate. This is a marked difference to jurisdictions 
where the default regime is based on a separation of property, as the agreements 
therefore cannot be legally dismissed as ‘divorce agreements’ and politically dis-
missed as being about marriages ‘planning to fail’ as they apply not only in the 
case of divorce but also during the marriage. Hence the reasons for entering into 
these agreements may not necessarily be (although they of course often are) rooted 
in the wish to mitigate/control the effects of a potential divorce. On the contrary, 
they may have been entered into specifically to ensure that certain or all property 
is held separately during the marriage, which may simply be an expression of tax 
or estate planning, or of protection from claims of third parties etc. So for example 
if one of the spouses in their work is exposed to grave financial risks/potential 
liability, it may be prudent to enter into a separation of property agreement in order 
to protect the other spouse from potential liability, as otherwise the communal 
property, which would also comprise the savings etc. of the other spouse, poten-
tially could be subject claims by creditors. Therefore, in jurisdictions which have 
a default regime of some form of community of property, arguably the possibility 
to contract out of the default regime is essential in order to meet the needs of 
spouses – and in some cases, to protect the financially weaker spouse. 

4.1.1. Universal community of property 

 
The most extreme form of community of property we find, for example, in the 
Netherlands – the ‘universal community of property’. Essentially, from the day of 
marriage all the property of the spouses becomes communal, i.e. joint property; 
likewise, almost all property that is acquired during the marriage, even inher-
itances and gifts, become joint property.  
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Unsurprisingly, very few legal systems operate with such a matrimonial property 
regime. It does reflect an outdated view of marriage where the couple ‘become 
one’ and (also) financially lose their individuality.  
In case of divorce, the joint property is divided equally, and where required addi-
tional remedies as maintenance payments etc. can be awarded.  
This appears to make universal community of property jurisdictions the perfect 
jurisdictions to ‘marry into money’. Also, in an age where a large number of mar-
riages do not last for life, there are many second and third marriages, and in many 
marriages there will be children form previous relationships, it is apparent that this 
matrimonial property regime simply will not be adequate for the needs of the per-
sons concerned (and their families). Therefore, rather predictably, in these juris-
diction marital agreements that create a different property framework for the mar-
riage are very common. 
 

4.1.2. Community of acquest 

 
The community of acquest (sometime also referred to as a community of acquis-
tions) is a limited community of property. As the name indicates, the community 
is limited to the marital acquest, i.e. that which is acquired during the marriage. 
However, inheritances and gifts received during the marriage are also excluded 
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and thus are treated the same as pre-marital property, as these are not regarded as 
the ‘fruits of joint labour’ and therefore also should not be shared.3 
The community of acquest operates with three groups of property: the communal 
property (acquest) and the two separate properties of the spouses.  
 

 
In case of divorce, the approach at first glance appears simple: each spouse retains 
their separate property and is entitled to half of the communal property. In most 
jurisdictions there is no room for discretion with regard to the division of assets, 
and even in those jurisdictions where there theoretically is discretion, it is hardly 
ever exercised.4 However, in reality the three groups of property will not be fully 
separated from each other. For example, if the wife inherited a house during the 
marriage, and its roof was in need of repair, this may have been paid for by the 
communal property. Therefore it is necessary to trace all the payments/contribu-
tions made from one group of property to another and to –in the abstract – ‘reverse’ 
them, i.e. to make deductions/additions to the groups of property. So in the exam-
ple, the money spent on repairing the roof would have to be deducted from the 
separate property of the wife and added to the communal property.5 Needless to 

																															
3 It needs to be noted that amongst the jurisdiction that have the community of acquest as the default 

matrimonial property regime, there are differences as to who income derived from separate prop-
erty (such as rents, dividends, interest etc.) is classified. In some, for example Belgium, France, 
the federal law of Spain and Portugal, such income becomes communal; in others, for example 
Slovenia, Serbia and Croatia, income from separate property remains separate property. 

4 For example in Poland and Serbia. By contrast, in some of the US jurisdictions this discretions seems 
to be exercised more often; cf. Ellman, in: Scherpe (ed.), p. 405. 

5 It further needs to be noted that the nature of the contribution to the other groups of property is viewed 
differently in the community of acquest jurisdictions. Some see it as a contribution made at the 
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say, this can often be difficult, as families do not tend to keep close accounts on 
all financial transactions within the family. So this will usually only be invoked 
for larger (and easy to prove) transactions. Furthermore, the courts have the pos-
sibility to allocate specific assets from the communal property to the parties (this 
will often be the former matrimonial home or property required by one of the 
spouses for their work); this does not change the basic division of the communal 
assets in half but merely is a preferential allocation, i.e. what is received is de-
ducted from the overall claim.6 
As mentioned above, it should not be forgotten that even after the division of the 
matrimonial property the other pillars remain available; in particular in France, 
Catalonia and the federal law of Spain lump sum payments in the form of a presen-
tation compensatoire/prestación compensatria/pension compensatoria,7 in other 
jurisdictions there can be, i.a., significant maintenance payments as well as the 
allocation of the use of specific assets. These remedies usually are, unlike the di-
vision of the matrimonial property, subject to the court’s discretion. 

4.2. SEPARATION OF PROPERTY JURISDICTIONS 

Unlike in the community of property jurisdictions, in the separation of property 
jurisdictions the fact that the couple have married has no major immediate impact 
on their property relations. They are still seen as individuals and can administer 
their own property freely – although in almost all jurisdictions there are certain 
restrictions with regard to certain items (such as the family home) and the other 
spouse is protected against actions which are intended to deprive the other spouse 
of what they might otherwise receive in case of divorce (or death).  
But of course all of the separation of property systems have some default legal 
mechanisms in place so that when marriage is terminated through divorce or death, 
the spouses participate in each other’s assets; even though no community of prop-
erty is created through marriage, marriage of course is seen as a union of equals8 
and this also extends to their financial relations. But this participation in the other 
																															

time, and thus the sum to be ‘reversed’ is exactly that of the original contribution. IN others, 
including France and Belgium, the money paid is seen as an ‘investment’ in the sense that any 
increase (or decreases) in the value generated need to be taken into account for the ‘reversal’. 
For example, if the husband buys a property for 500.000 and uses 400.000 of his own separate 
property and the communal asset contributes 100.000, but at the time of the divorce the property 
has increase in value to 600.000, the sum ‘reversed’ proportionally would include the value in-
crease, and therefore would be 120.000. 

6 If the value of the asset allocated in this way is greater than the share of the communal property the 
spouse is entitled to, then they need to compensate the other spouse for the difference.  

7 For an in-depth analysis of the prestación compensatoria see Laura Allueva Aznar, Prestación com-
pensatoria y autonomía privada familiar (2016). 

8 Although to a lesser degree in Greece – see below. 
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spouse’s wealth is deferred rather than immediate through prescribing a communal 
property. Some scholars therefore refer to the separation of property jurisdictions 
as having ‘participation systems’.9 
As the participation is deferred, this means that while marital agreements can have 
some influence on the property relations during the marriage (e.g. with regard to 
the restrictions just mentioned), the main purpose of such agreements in separation 
of property jurisdictions is to regulate the financial (and other) relations of the 
spouses in case of divorce or death of one of the spouses. 

4.2.1. Deferred community of property 

The deferred community if property is the default matrimonial property regime in 
the Nordic countries. In principle it does what the name says: the universal com-
munity of property is deferred, i.e. only comes into existence when the marriage 
comes to an end. Hence the Nordic countries seek to combine the ideal of the 
independent spouse during the marriage with the ultimate protection in case of 
divorce or death by making the community of property a universal one which in 
principle is to be shared equally.10 
 

																															
9 Cf. W	Pintens, ‘Ehegüterstände in Europa’, Zeitschrift für Europäisches Privatrecht (ZEuP) 2009, 

268 et seq.;  W Pintens, ‘Ehegüterrecht’ in J Basedow, KJ Hopt and R Zimmermann (eds), Hand-
wörterbuch des Europäischen Privatrechts (Tübingen, Mohr Siebeck, 2009) vol I, 350 et seq; W 
Pintens, ‘Matrimonial Property Law in Europe’, in K Boele-Woelki, J Miles and JM Scherpe 
(eds), The Future of Family Property in Europe (Antwerp, Intersentia, 2011) 19 et seq; see also 
in the same volume K Boele-Woelki and M Jänterä-Jareborg, ‘Initial Results of the Work of the 
CEFL in the Field of Property Relations Between Spouses’, 47 et seq. 

10 Unlike, for example, New Zealand and Singapore which have defined categories of relationship/mat-
rimonial property, and therefore are more akin to a deferred community of relationship/matri-
monial property rather than a deferred community of property. 
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But, importantly, in all the Nordic jurisdictions the court has the discretion to de-
viate from the equal sharing of the communal property when doing otherwise 
would be inequitable. The exact criteria for this differ between the jurisdictions, 
but will generally be used if the marriage was short (i.e. five years or less) and/or 
the majority of the assets were pre-martial or inherited or received as a gift during 
the marriage by one of the parties. That said, on the whole this discretion is gen-
erally appears to be used only sparingly.  
Norway in 1991 reformed its law to reflect more modern views of marriage and 
introduced a provision that allowed one of the parties to have pre-marital or inher-
ited/gifted assets excluded from the sharing pool provided the could prove their 
non-matrimonial origin. However, the other spouse could then offer evidence that 
not including these assets in the property division would be inequitable. Hence 
there effectively is a reversal of the burden of proof: what could be termed ‘non-
marital property’ will not be shared unless the court is convinced that it would be 
unfair not to.11 
It ought to be mentioned here briefly (as this is a major social, legal and cultural 
difference to many other jurisdictions) that the additional remedies (or ‘pillars’) in 

																															
11 This approach therefore is closer to the division of relationship property in New Zealand than the 

other Nordic jurisdictions. 
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case of divorce, and particularly maintenance, are less important in the Nordic 
jurisdictions. The reasons for this is the different understanding not only of mar-
riage but also of the role of the state. There is general consensus in the Nordic 
countries that the state is to provide for citizens in need, irrespective of the reason 
for the need. So where one of the spouses has maintenance needs after the marriage 
comes to an end, it is generally the state who is expected to provide financial sup-
port rather than the former spouse. This, of course has to be judged against the 
background of the deferred (universal) community of property on the one hand 
and the comparatively generous provisions of the welfare state on the other. Not 
only is there ample provision for child care etc., but the monetary and practical 
support for citizens who cannot support themselves (by offering occupational re-
training etc.) is set up to enable most persons to reach the level of self-sufficiency 
relatively quickly; where such a level cannot be reached there will be support to-
wards rents and household expenses etc. Hence covering post-marital ‘need’ is 
not, per se, the duty of the former spouse. 

4.2.2. Statutory compensation jurisdictions 

Unlike in the deferred community of property, in the jurisdictions discussed in this 
section the separation of property remains intact even in case of divorce or death. 
However, there are statutory rules, regulating in which way the spouse is to par-
ticipate in the other’s assets on such occasions. Hence, while the separation is 
maintained, there nevertheless of course is recognition of the marriage as a union 
of equals (except Greece, see below 4.2.2.2.) and that the fruits of joint labour 
should be shared. 

4.2.2.1. Community of accrued gains 

The German community of accrued gains (Zugewinngemeinschaft) is somewhat 
unfortunately named as there at no point in time actually is a community of prop-
erty in any form. Rather the system is based on the assessment of the property/ 
assets (including debts) of the spouse at two points in time: at the day of marriage 
(so-called initial assets) and the day a spouse has received the other’s petition for 
divorce. Gift and inheritances are counted as parts of the initial assets, even if 
acquired during the marriage. For each spouse, the initial assets are subtracted 
from the final assets.12 The result is the ‘accrued gain’ for each spouse,13 and the 
regime stipulates that each spouse should participate equally in the accrued gain 
acquired by both spouses during the marriage. Hence, the sums of accrued gains 

																															
12 The actual sum is adjusted according to an index in order to reflect inflation etc.; on this see Scherpe, 

‘A comparative overview of the treatment of non-matrimonial assets, indexation and value in-
creases’, [2013] Child and Family Law Quarterly 61-79. 

13 If the result is negative, i.e. there was a loss, the ‘accrued gain’ is deemed to be 0. 
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are added and then divided in half: this is the accrued gain that each spouse should 
have. If the accrued gain of one spouse is greater, than that spouse owes the other 
an ‘equalisation payment’ so that both spouses leave the marriage with the same 
accrued gain. So while there is no community of property, there is an entitlement 
to half of the accrued gain. 
 

 
 
 
Only in very extreme cases is there the possibility to deviate from the equal sharing 
of the accrued gain (§1381 BGB), for example if one spouse tried to kill the other. 
Mere hardship or even extreme hardship is insufficient to trigger this provision, as 
the German approach to dealing with needs etc. is not via the division of property 
but rather through the other ‘pillars’, especially maintenance and pensions shar-
ing/splitting. 
As the German approach is purely a purely mathematical one, it can create what 
many see as potential unfairness, particularly if a relevant part of the accrued gain 
is due having received damages for pain and suffering, severance payments or 
simply the result of a value increase of pre-marital assets. The German system14 is 

																															
14 Unlike the optional France-German matrimonial property regime, see Abkommen zwischen der Bun-

desrepublik Deutschland und der Französischen Republik über den Güterstand der Wahl-
Zugewinngemeinschaft (BGBl. 2012 II, 178; http://www.bmj.de/SharedDocs/Down-
loads/DE/pdfs/Abkommen_zwischender_Bundesrepublik_Deutschland_und_der_Franzoe-
sischen_Republik_ueber_den_Wahl_Gueterstand.pdf)/Accord entre la République fédérale 
d'Allemagne et la République Française instituant un régime matrimonial optionnel de la partic-
ipation aux acquêts (http://www.dnoti.de/DOC/2010/Abkommen_deutsche_franzoe-
sisch_gueterstand_fran_barrierefrei.pdf). English translation available at 
http://www.bmj.de/SharedDocs/Downloads/DE/pdfs/Uebersetzung_Abkommen_Wahl-
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blind as to the source of/reason for the accrued gain. As changing this (for example 
by making such payments/value increases part of the initial gains like gifts or in-
heritances, which would avoid having to share them) was discussed and changes 
rejected during the latest reforms, this is deliberate. Hence this apparently repre-
sents the German understanding of marital financial solidarity and is unlikely to 
change in the foreseeable future.  
 

4.2.2.2. Participation in acquests  

The problems of the German approach mentioned in the previous paragraph are, 
to a certain extent, addressed in the participation of acquest regime which, for ex-
ample, is the default regime in Switzerland and in Greece. This regime essentially 
																															

gueterstand.pdf Explanatory notes can be found at http://www.bmjv.de/SharedDocs/Down-
loads/DE/pdfs/Erlaeuterungen_zum_deutsch_franzoesischen_Abkommen_ueber_den_Guter-
stand_der_Wahl_Zugewinngemeinschaft.pdf (all last accessed 21.5.2014).  
On the agreement see Maria Giovanna Cubeddu Wiedemann, The Optional Matrimonial Prop-
erty Regime (Intersentia 2014), with translations of the agreement and explanatory notes into 
English, Italian and Spanish); Foetschl, The common optional matrimonial property regime of 
Germany and France, Yearbook of Private International Law 2009,pp. 395-404; Fötschl, The 
Common Matrimonial Property Regime [COMP] of Germany and France : Epoch-Making in the 
Unification of Law, European Review of Private Law (18) 2010, 881-889; González Beilfuss, 
El Acuerdo franco–alemán instituyendo un régimen económico matrimonial común, Anuario 
Español de Derecho Internacional Privado (X) 2010, 397-416; González Beilfuss, The Franco-
German Treaty Instituting a Common Matrimonial Regime of Participation in the Acquisitions: 
How Could Catalonia Opt In?, in: A.-L. Verbeke et al. (eds.), Confronting the Frontiers of Fa-
mily and Succession Law. Liber Amicorum Walter Pintens (Intersentia 2012), pp. 623-632; Sim-
ler, Le nouveau régime matrimonial optionnel franco-allemand de participation aux acquêts, 
Droit de la famille 2010-5, 9-19; Becker, Ein europäischer Güterstand?, ERA Forum (2011) 
12:103-118; Jäger, Der neue deutsch-französische Güterstand der Wahl-Zugewinngemeinschaft 
- – Inhalt und seine ersten Folgen für die Gesetzgebung und Beratungspraxis, Deutsche Notar-
Zeitschrift (DNotZ) 2010, 804; Klippstein, Der deutsch-französische Wahlgüterstand der Wahl-
Zugewinngemeinschaft, Familie – Partnerschaft – Recht (FPR9 2010, 510-515; Braeuer, Der 
neue deutsch-französische Wahlgüterstand, Forum Familienrecht (FF) 2010, 113-115; Meyer, 
Der deutsch-französische Wahlgüterstand, FamRZ 2010, 612-617; Schaal, Der neue Güterstand 
der Wahl-Zugewinngemeinschaft, Zeitschrift für die Notarpraxis (ZNotP) 2010, 162-172; Süß, 
Der deutsch-französische Güterstand der Wahl-Zugewinngemeinschaft als erbrechtliches Ge-
staltungsmittel, Zeitschrift für die Steuer- und Erbrechtspraxis (ZErb) 2010, 281; Krause, Die 
Wahl-Zugewinngemeinschaft als neuer Güterstand, Zeitschrift für Familien- und Erbrecht (ZFE) 
2010, 247; Süß, Europäisierung des Familienrechts - Handlungsempfehlungen für den Notar 
zum status quo, ZNotP 2011, 282-291; Stürner, Der deutsch-französische Wahlgüterstand als 
Modell für die europäische Rechtsvereinheitlichung, Juristenzeitung (JZ) 2011, 545-555; Sengl, 
Die Auswirkungen des deutsch-französischen Güterstandes der Wahl-Zugewinngemeinschaft 
auf das deutsche Grundbuchverfahren, Der Rechtspfleger (Rpfleger) 2011, 125-128; Martiny, 
Der neue deutsch-französische Wahlgüterstand – Ein Beispiel optionaler bilateraler Familien-
rechtsvereinheitlichung, ZEuP (Zeitschrift für Europäisches Privatrecht (ZEuP) 2011, 577-600; 
Braun, MittBay-Not 2012, 89. An English explanatory summary by the EU Directorate-General 
for Internal Policies (PE 425.658) can be found at http://www.europarl.europa.eu/Reg-
Data/etudes/note/join/2010/425658/IPOL-JURI_NT%282010%29425658_EN.pdf.  
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is a combination of the accrued gains-approach and a community of acquest. But 
unlike in the latter, there also never is a community of property of any sort. Instead, 
this regime operates with four groups of property: the separate properties of the 
spouses and the separate acquest of each spouse. The separate property remains 
separate even in case of divorce (hence there are no issues with regard to value 
increases etc.), and the spouse merely is entitled to participate equally in the ac-
quest of the other spouse in case of divorce.  
 

 
While in many ways this appears to be an appealing approach, it apparently brings 
with it significant practical difficulties. Just like in a community of acquest, before 
the actual calculation and participation can be affected, it is necessary to trace the 
payments made between the four groups of assets, as it is very unlikely that the 
spouses have actually kept their finances that separate, or indeed their financial 
transactions that well documented. 
As mentioned before, Greece appears to be the only jurisdiction in Europe in 
which there is no assumption of equality between the spouses. Instead, there is a 
rebuttable presumption that the other spouse contributed one third to the acquest 
of the other spouse. In practice this presumption leads to homemaker spouses re-
ceiving less than the half share that their counterparts in other European jurisdic-
tions receive; moreover, Greek law also has rather strict and ungenerous rules re-
garding the family home, household goods and maintenance, which further 
disadvantages the homemaker spouse.  
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4.3. ENGLAND AND WALES – A JURISDICTION WITHOUT A 
MATRIMONIAL PROPERTY REGIME 

England and Wales is one of the common law jurisdictions without a matrimonial 
property regime, and will be looked at as an example for this kind of approach.15 
The absence of an express regime has been interpreted by some as to mean that 
England and Wales operates a separation of property regime, which is incorrect. 
While there indeed of course is a separation or property and no community of 
property is ever created by/during marriage, this does not mean that there is a re-
gime in place. This was confirmed, for example in Sorrell v Sorrell16, where Ben-
nett J expressly rejected the suggestion by Cretney, that a community of property 
system had been ‘imposed by judicial decision’. 17 Similarly Baroness Hale (as she 
then was), in Miller v Miller; McFarlane v McFarlane expressly held that ‘[w]e 
do not yet have a system of community of property, whether full or deferred’.18 In 
both cases the concept of a regime to describe the English approach was rejected. 

Instead of having a regime- or rule-based participation approach (like the ju-
risdictions described in 4.2. above), the English view appears to be that only a 
fully discretionary system is able to administer ‘fairness’ for all cases. Hence the 
approach is a ‘holistic’ one, taking into account all the circumstances of the indi-
vidual case and, in principle, eschewing not only clear rules and guidance, but also 
a ‘pillar’ approach in the sense that the division of assets, pensions and mainte-
nance etc. are dealt with separately. Rather the ideal is to deliver a ‘tailor-made’ 
package for each case, which may or may not contain these elements. Lord Den-
ning has once described this approach as follows: 

The Family Court takes the rights and obligations of the parties all together and puts 
the pieces into a mixed bag. Such pieces are the right to occupy the matrimonial home 
or have a share in it, the obligation to maintain the wife and children, and so forth. The 
court then takes out the pieces and hands them to the two parties—some to one party 
and some to the other—so that each can provide for the future with the pieces allotted 
to him or to her. The court hands them out without paying any too nice a regard to their 
legal or equitable rights but simply according to what is the fairest provision for the 
future—for mother and father and the children.19 

Still, the guiding principle of achieving a ‘fair’ outcome is a rather elusive one 
and inevitably subjective, as Lord Nicholls has pointed out in one of the seminal 
decisions:  

																															
15 Other jurisdictions include Australia, Ireland and Northern Ireland. On these see *** 
16 Sorrell v Sorrell [2005] EWHC 1717 [96]. 
17 Stephen Cretney, ‘Community of Property Imposed by Judicial Decision’ (2003) 119 LQR 349, 

commenting on Lambert v Lambert [2002] EWCA Civ 1685. 
18 [2006] UKHL 24 [151]. 
19 Hanlon v Law Society [1981] AC 124 (HL) 147. 
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Everyone would accept that the outcome on these matters, whether by agreement or 
court order, should be fair. More realistically, the outcome ought to be as fair as is 
possible in all the circumstances. But everyone's life is different. Features which are 
important when assessing fairness differ in each case. And, sometimes, different minds 
can reach different conclusions on what fairness requires. Then fairness, like beauty, 
lies in the eye of the beholder. 20 

Indeed, even within in England and Wales the notion of what is ‘fair’ regarding 
the financial consequences of divorce changed dramatically at the beginning of 
this century.  

The statutory provisions contain rather limited guidance, merely listing in sec-
tion 25(2) Matrimonial Causes Act 1973 many factors to which the court ‘is to 
have regard’. But, as the mandate in section 25(1) makes clear, this list is non-
exhaustive as the court is to have regard to ‘all the circumstances’. In the same 
provision the only prioritized consideration is listed, namely that the welfare of 
the children of the family21 is to be the ‘first consideration’.22  

The statute therefore does not give firm (or even unfirm) guidance on how a 
judge is to exercise discretion. In the last century it was generally accepted that 
the homemaker spouse’s claims could be confined to his or her (but usually her) 
‘reasonable requirements’. In so-called big-money cases this lead to the breadwin-
ner-spouse being entitled to keep a larger share of the property, and there was no 
concept of a participation in the wealth of the other spouse’s wealth. This changed 
radically and dramatically in the decision of White v White23. Fairness was now 
interpreted to entail that the spouse’s contributions are to be valued equally:  

‘… there is one principle of universal application which can be stated with confidence. 
In seeking to achieve a fair outcome, there is no place for discrimination between hus-
band and wife and their respective roles. (…) There should be no bias in favour of the 
money-earner and against the home-maker and the child-carer.’24 

The firmness with which this was pronounced surprised many, but at the time 
the equality of spouses indeed already was a principle of universal application in 
most jurisdictions,25 and England and Wales rather late in ‘joining the club’.  

																															
20 White v White 2000] UKHL 5 at [1].  
21 It is important to note that ‘child of the family’ includes children that have been treated by the couple 

as child of their family, s 52(1)(b) Matrimonial Causes Act 1973, and thus can include children 
that are not the joint children of the couple. 

22 However, it is worth noting that the term used is not ‘paramount’, unlike for example in the Children 
Act 1989. Hence the welfare of the children of the family does not necessarily trump all other 
considerations – although in practice it does carry great weight. 

23 [2000] UKHL 5. 
24 Ibid, at [24]. 
25 Apart from Greece, see above at 4.2.2.2. 
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In the following, the modern approach to fairness was developed further, cul-
minating in the decision of Miller v Miller, McFarlane v McFarlane.26 Here, three 
‘strands’ or ‘rationales’ of fairness were identified: needs, equal sharing and com-
pensation (for relationship-generated disadvantages).27 The work of Joanna Miles 
on this topic undoubtedly was known to the judges, as it was referred to in pro-
ceedings.28 She later rightly has pointed out that these ’strands’ are difficult to 
reconcile, as each represents a different (and sometimes contradictory) view of the 
function of marriage. Moreover, the concepts overlap, so applying them consist-
ently and clearly in practice appears difficult if not impossible.29 

Nevertheless, this case (and subsequent practice) has offered much needed 
guidance to the exercise of discretion. It particular, it is now clear that for the ma-
jority of case the rationale of needs (to be seen particularly in conjunction with the 
‘first consideration’ of the welfare of the children in section 25(1) Matrimonial 
Causes Act 1973) is the dominant one,30 and that considerations of compensation 
(which tends to be subsumed into ‘needs, generously interpreted’ anyway)31 and 
equal sharing really only apply in cases where there is a surplus once the needs of 
the parties and their children are covered.  

Interestingly, the two leading speeches in Miller v Miller, McFarlane v McFar-
lane agreed on the rationales in principle, but appeared to differ on how to ap-
proach equal sharing. While both Lord Nicholls and Baroness Hale (as she then 
was) distinguished between two groups of property for the sharing exercise, Lord 
Nicholls referred to them as ‘matrimonial and non-matrimonial assets’ while Bar-
oness Hale called them ‘family assets’ and ‘other assets’.32 Nevertheless, both 
judges agreed as to the policy underlying the distinction: between them, there are 
nine references to the ‘fruits’ of the marriage/matrimonial partnership/the couple’s 

																															
26 [2006] UKHL 24. 
27 Miller v Miller, McFarlane v McFarlane [2006] UKHL 24 [11]–[16] (Lord Nicholls) and [138]–

[141] (Baroness Hale). 
28 Especially Joanna Miles, ‘Principle or Pragmatism in Ancillary Relief: The Virtues of Flirting with 

Academic Theories and Other Jurisdictions’ [2005] International Journal of Law, Policy and the 
Family 242 et seq. 

29 Joanna Miles, ‘Marital Agreements and Private Autonomy in England and Wales’, in: Jens M. 
Scherpe (ed.), Martial Agreements and Private Autonomy in Comparative Perspective (Hart 
Publishing 2012), pp. 89-121, esp. 93 et seq.; Joanna Miles, ‘Charman v Charman (No 4)—
Making Sense of Need, Compensation and Equal Sharing after Miller/McFarlane’ (2008) 20 
Child and Family Law Quarterly 378 et seq.  

30 Notwithstanding the practical difficulties of quantifying needs. On this see the Law Commission 
Report ‘Matrimonial Property, Needs and Agreements’ (Law Com No 343), available at 
http://lawcommission.justice.gov.uk/areas/marital-property-agreements.htm. 

31 See eg Lauder v Lauder [2007] EWHC 1227; VB v JP [2008] EWHC 112; McFarlane v McFarlane 
(No 2) [2009] EWHC 891. See also Miles (above n. 29) 95. 

32 Building on a distinction developed by Lord Denning in Wachtel v Wachtel [1973] Fam 72 at 90, see 
Miller v Miller and McFarlane v McFarlane [2006] UKHL 24 at [149]. 
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labours33 and three to the ‘joint/common endeavours’34 of the spouses when de-
scribing the marital/family assets. From this it follows that only what may be 
termed the ‘marital acquest’ should, in principle, be subject to equal sharing. Pre- 
(and post-) marital assets as well as gifts and inheritances received during or after 
the marriage do not fall within this definition.35 Given the special status of real 
estate and the property prices in England and Wales, both judges also agreed that 
the family home should always be in the sharing pool, irrespective of how and 
when it was acquired.36 So while the statute in England and Wales does not pre-
scribe any definition of ‘matrimonial property’, case law seems to have established 
that in exercising its discretion, the courts ought to treat matrimonial and non-
matrimonial property differently when the equal sharing principle applies. As Wil-
son LJ (as he then was) pointed out in K v L, until now there does not seem to be 
a single ‘reported decision in which the assets were entirely non-matrimonial and 
in which, by reference to the sharing principle, the applicant secured an award in 
excess of her or his needs’.37 

As argued elsewhere,38 this in practice appears to lead to the following ap-
proach regarding the division of property in case of divorce: 

–  Matrimonial property is to be shared upon divorce unless considerations 
of fairness demand otherwise. Such considerations can include the (short) du-
ration of the marriage and, very exceptionally, ‘stellar’ contributions, but pri-
marily will be the aspects of needs and compensation. 

–  Non-matrimonial property is not to be shared unless considerations of 
fairness demand otherwise. Again, such considerations can include the dura-
tion of the marriage, but also the contributions made to the overall welfare of 
the family, particularly past and future child-care and related sacrifices, as 

																															
33 At paras [17], [19], [20], [21], [85], [141], [149] and [154] (twice). 
34 At paras [22], [91] and [143]. 
35 On this see also Scherpe (above n. Error! Bookmark not defined.). For an example of the practical 

application see e.g. S v AG (Financial Remedy: Lottery Prize) [2011] EWHC 2637 (Fam) a re-
cent lottery win was held to be non-matrimonial property rather than result of a joint endeavour 
– an interesting contrast to the decision by the German Federal Court of Justice (Bun-
desgerichtshof) (16.10.2013) XII ZB 277/12, NJW 2013, 3645 where the court held – somewhat 
formulaically – that a lottery gain even after separation but before the actual divorce constituted 
an accrued gain that needed to be shared in case of divorce. 

36 Cf. Joanna Miles/ Jens M. Scherpe, ‘The Future of Family Property in Europe’, in: Boele-
Woelki/Miles/Scherpe (eds.), The Future of Family Property in Europe (Intersentia 2011), pp. 
423-432. 

37 [2001] 1 AC 596, [2000] 2 FLR 981, at [22]. 
38 Jens M. Scherpe, ‘Towards a Matrimonial Property Regime for England and Wales?’, in: Rebecca 

Probert/Chris Barton (eds.), Fifty Years in Family Law – Essays for Stephen Cretney (Intersentia 
Publishing 2012), pp. 129-142; Jens M. Scherpe ‘Marital Agreements and Private Autonomy in 
Comparative Perspective’, in: Jens M. Scherpe (ed.), Martial Agreements and Private Autonomy 
in Comparative Perspective (Hart Publishing 2012), pp. 443-518; Jens M. Scherpe, EFL*** 
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well as other relationship-generated advantages and disadvantages and, of 
course, the needs of the spouses. 

So while arguably we see elements of a matrimonial property regime, it is cru-
cial to repeat that the just mentioned ‘rules’ for the division of assets a) still are 
subject to the full discretion of the courts, and that b) in exercising this discretion 
the courts still are undertaking a holistic exercise, i.e. they are not merely looking 
at the division of the assets but actually at the available financial remedies as a 
whole. Thus the law of England and Wales still is far from having a matrimonial 
property ‘regime’ in the actual sense. 

4.4. A BRIEF COMPARISON 

4.4.1. Community vs. separation 

The overview has shown that the default approaches to matrimonial prop-
erty/division of property on divorce differ fundamentally between jurisdictions. 
Where the community of property is the default matrimonial property regime an 
‘immediate solidarity’ between the spouses is created as the sharing technically 
begins at the same time as the marriage; by contrast, where there is a separation of 
property during the marriage, the different ways of sharing are deferred until di-
vorce (or death). Curiously, proponents of both basic approaches claim that their 
approach promotes equality of the spouses. The argument for this in community 
of property jurisdictions is that particularly for more ‘traditional’ marriages where 
only one of the spouses is generating an income or enjoys a significantly higher 
income, the approach secures an immediate and equal participation.39 By contrast, 
systems that are based on a separation of property postpone such participation, but 
since during the marriage no mandatory sharing takes place, they arguably better 
promote the independence of the spouses.40  

The claim that both systems promote equality can be explained by differing 
views on what equality means. Certainly, the policy behind both approaches is 
rather different. A separation of property promotes a model of financially inde-
pendent spouses with a safety net in case of divorce; a community of property 
system arguably promotes a model that better enables the spouses to choose to 
forgo financial independence to focus on the family, should they so wish.41 
 

																															
39 Anne Röthel, ‘Die Zugewinngemeinschaft als europäisches Modell?’ in Volker Lipp, Eva Schumann 

and Barbara Veit (eds), Die Zugewinngemeinschaft als europäisches Modell? (Göttingen, Göt-
tinger Juristische Reihe, 2009) 66; Pintens (***) 42; Pintens (***) 279 ff. 

40 Pintens (***) 43; Pintens (***Error! Bookmark not defined.) 279 ff 
41 Scherpe, EFL Vol.III*** 
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4.4.2. Certainty vs. discretion 

Discretion with regard to the division of matrimonial property really only plays 
a minor role in the civil law jurisdictions canvassed (essentially only the Nordic 
Countries and, for example, in Austria).42 One of the main aims of the rules re-
garding the division of property therefore is certainty; in that, the rules on matri-
monial property do therefore not differ from the general law of property. This is 
markedly different in England and Wales where certainty was deliberately es-
chewed as the overarching aim of the rules is to allow for fairness in each individ-
ual case. Whether this actually can be achieved is debatable, particularly since 
going to court and availing oneself of the so-called ‘Rolls Royce legal system’ is 
financially impossible for the vast majority of divorcing couples. In addition, there 
seems to be an assumption that systems based on fixed matrimonial property re-
gimes are incapable of producing fair outcomes – which of course is a misconcep-
tion. Where there are fixed rules on the division of property, overall fairness is 
meant to be achieved through the other ‘pillars’ of the financial consequences of 
divorce (admittedly, it is also debatable whether that can always be achieved). In 
any event, the legal uncertainty which is a necessary consequence of a broad dis-
cretion may be a high price to pay (and in many cases actually create unfairness). 
Therefore it is not unreasonable for couples to look for ways to instil more cer-
tainty through marital agreements (on which see 5. below). 

 

4.4.3. Common perceptions of fairness 

Despite the differences between the jurisdictions canvassed, certain common 
themes can be observed.  

First, in all jurisdictions (except Greece, see above ***) the spouses are con-
sidered to be equals, and therefore in principle are to participate equally when 
property is divided. 

Second, the property that is to be divided generally does not include pre-mari-
tal property or gifts or inheritances received during the marriage. These are not the 
‘fruits of joint labour’, and therefore not necessarily subject to sharing should the 
marriage come to an end.  

Third, there appears to be a general agreement that ‘needs’ of one of the 
spouses ought to be covered, although the approaches to this differ greatly – rang-
ing from needs essentially being covered by the state in the Nordic Countries and 
the expectation that they are fully covered by the former spouse (as for example 
in England). However, a trend towards limiting needs-claims can be observed. 

																															
42 ***Ferrari in Marital Agreements book. 
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And, needless to say, the perception of what qualifies as ‘need’ differs greatly from 
jurisdiction to jurisdiction.  

Finally, it is generally acknowledged that one of the spouses may have incurred 
a disadvantage (for example by sacrificing their career to take care of the children) 
and that there ought to be some form of compensation for this disadvantage which 
of course persists after the marriage comes to an end. However, this often is sub-
sumed, as for example expressly in England and Wales, into ‘needs, generously 
interpreted’.43 

5. CONTRACTING OUT –MARITAL AGREMEENTS 

As said above, the nature and function of marital agreements greatly depends on 
the rules that would apply in the absence of an agreement, i.e. the default rules. As 
already mentioned, in community of property-based regimes such agreement can 
and often do fulfil important functions during the marriage and do not have to be 
entered into merely with a potential divorce in mind. Also, as Lord Wilson has put 
it,  

‘a marital agreement which – as in a civil law country – replaces one defined outcome 
with another defined outcome is very different from one which – as in a common law 
country – replaces an undefined outcome, dependent on the future exercise of a court’s 
discretion, with a defined outcome.’44 

It is therefore essential to understand and evaluate the rules of any jurisdiction 
in the specific context in which they are meant to apply.  

5.1. THE FUNCTION OF MARITAL AGREEMENTS COMPARED 

There is no question what technically the function of marital agreements is: to 
replace the default rules with those the parties have agreed on. This by necessity 
means that one of the spouses will benefit from the agreement and the other will 
be in a worse position then they would have been if the default regime had applied. 
Hence solely focusing on ‘how much worse off’ a spouse is because of the marital 
agreement in order to assess its fairness and validity would be rather absurd, given 
that creating that difference is the very reason for the agreement being made in the 
first place. 

																															
43 ***. 
44 The Rt Hon Lord Wilson of Culworth, ‘Foreword’, in: Jens M. Scherpe (ed.), Martial Agreements 

and Private Autonomy in Comparative Perspective (Hart Publishing 2012), pp. vii. 
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But the default rules (as indeed family law as a whole) of course were intro-
duced with particular policy objectives in mind, at the heart of which is the desire 
to offer protection to certain family members. Given that family law is created 
specifically to supersede the general law, the real question therefore is to which 
extent the spouses should be allowed to contract out of the protective system that 
was created. This will of course depend on what a society’s view of marriage is 
and what therefore the inalienable, irreducible core of the marriage commitment 
is deemed to be. 

5.2. THE LIMITS OF CONTRACTING OUT 

While some jurisdictions fully prohibit any form of contracting about the financial 
consequences of divorce (e.g. Slovenia)45 and others allow the spouses to opt out 
of the default rules completely (e.g. Scotland)46, these extreme positions are outli-
ers. The vast majority of jurisdictions allow the spouses to opt out of some but not 
all obligations arising from marriage.47  

This practically speaking is true even in England and Wales after the decision 
in Radmacher v Granatino.48 Because Parliament in this jurisdiction has decided 
to give the courts very broad discretion to determine the financial consequences 
of divorce, the spouses cannot oust the jurisdiction to do so.49 However, the ma-
jority in Supreme Court held that the general approach to marital agreements 
should be that the 

…court should give effect to a nuptial agreement that is freely entered into by each 
party with a full appreciation of its implications unless in the circumstances prevailing 
it would not be fair to hold the parties to their agreement.50 

So while marital agreements cannot bind the courts or prevent a spouse from 
seeking a judicial decision on the financial consequences of the divorce,51 the 
courts ‘will give effect’ to them – which effectively achieves the same as a prima 
facie binding marital agreements on which there is litigation.  

																															
45 Novak, EFL II*** 
46 Kenneth McK Norrie ‘Marital Agreements and Private Autonomy in Scotland’, in: Jens M. Scherpe 

(ed.), Martial Agreements and Private Autonomy in Comparative Perspective (Hart Publishing 
2012), pp. 289-310, esp. 301 ff. 

47 For the Francophone jurisdictions for example it is not possible to opt out of the rules which fall 
under the régime primaire; since the focus of this contribution is on the financial consequences 
of divorce which do not fall under this, this will not be elaborated here, but see ***. 

48 [2010] UKSC 42. 
49 Hyman ***, confirmed in Radmacher. 
50 At [75]. 
51 On the possible impact of such agreements on third parties see Miles ***. 
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Certain structural commonalities in the assessment of the limits of contracting 
out can be identified, namely that an assessment essentially is taking place focus-
ing on two points in time: first, when the agreements is entered into; and second, 
when the agreement is relied upon by one of the spouses. This two-stage inquiry 
can for example be identified expressly in the dictum of the United Kingdom Su-
preme Court cited above,52 but also in the jurisprudence of the German Federal 
Court of Justice.53 The inquiry has a very different focus in each of the stages. In 
the first, the aim is to establish whether the parties actually did take a fully in-
formed and autonomous decision, and the actual substance of the agreement is not 
really scrutinised. The enquiry into the substance of the agreement takes place on 
the second stage, and if the agreement between the parties (which was found to be 
based on their autonomous decision in the first stage) transgresses certain bound-
aries the courts will not enforce it but rather replace it with a different outcome. 
Therefore it is apt to call the two stages of inquire ‘protection of autonomy’ (on 
which see 5.2.1. below) and ‘protection from autonomy’ (on which see 5.2.2. be-
low).54 

5.2.1. Protection of autonomy 

In many way the enquiry at this first stage is of a formal and procedural nature, 
aiming to ensure that the spouses were fully aware of the consequences of their 
decision and that no undue pressure was put on them to enter into the agreement. 
It is generally acknowledged that marital agreements are fundamentally different 
from other contracts and that therefore heightened standards of scrutiny must ap-
ply. As in many areas of law (for example also in consumer law, labour law or 
insurance law) when the two parties potentially are not negotiating ‘at arm’s 
length’ and there is a power imbalance, additional protective mechanisms are 
needed. For marital agreements this was expressed succinctly by the American 
Law Institute in their Principles of the Law of Family Dissolution: 

While there are good reasons to respect contracts relating to the consequences of family 
dissolution, the family context requires some departure from the rules that govern the 
commercial arena. First, the relationship between contracting parties who are married, 
or about to marry, is different than the usual commercial relationship in ways that matter 
to the law’s treatment of their agreements. Persons planning to marry usually assume 
that they share with their intended spouse a mutual and deep concern for one another’s 
welfare. Business people negotiating a commercial agreement do not usually have that 
expectation of one another ... These distinctive expectations that persons planning to 

																															
52 At fn. 50 
53 *** 
54 ***Scherpe 
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marry usually have about one another can disarm their capacity for self-protective judg-
ment, or their inclination to exercise it, as compared to parties negotiating commercial 
agreements. This difference justifies legal rules designed to strengthen the parties’ abil-
ity and inclination to consider how a proposed agreement affects their own interest.55 

Moreover, in this (but certainly not only this) context it is important to 
acknowledge that merely nominal autonomy does not mean actual autonomy – the 
very particular social situation needs to be taken into account. So in addition to the 
‘normal’ rules of the laws of contract, special protective mechanisms apply. These 
include, for example 

– either separate and independent legal advice or the advice of a notary (who is 
neutrally and under a legal duty to fully advise both parties),56  

– full and frank disclosure (although in jurisdictions where certain property is 
excluded by law from the division in case of divorce, no such disclosure is 
required); and 

– time requirements, i.e. that the agreement must be entered into a certain period 
of time before the wedding (but whether such requirements actually offer an 
sensible protection is debatable).57 

But, as said, the actual substance of the agreement is not the focal point of the 
scrutiny at this stage. Rather the purpose of the inquiry is to ensure that the parties 
enter into the agreement willingly, consciously, and informed of its consequences 
(or, as the United Kingdom Supreme Court put it ‘freely’ and ‘with a full appreci-
ation of its implications’).58 

5.2.2. Protection from autonomy 

By contrast, the substance of the agreement – i.e. the outcome if it were to apply 
– is at the centre of the inquiry at the second stage, and it is the more important 
one with regard to assessing the actual limits of the possibility of the spouses to 
opt out of the protective mechanisms the default regimes provide. As the second 
stage will only be necessary if has been ensured that the agreement was reached 
in a proper way and that the parties indeed did take an autonomous decision to 
																															
55 American Law Institute, Principles of the Law of Family Dissolution—Analysis and Recommenda-

tions (St Paul MN, American Law Institute Publishers, 2002), comment c on § 7.02, 1063et seq. 
See also Ira Mark Ellman, Marital Agreements and Private Autonomy in the United States’, in: 
Jens M. Scherpe (ed.), Martial Agreements and Private Autonomy in Comparative Perspective 
(Hart Publishing 2012), pp. 404-442. 

56 On which see ***; on the difficulty of notarial advice in cross-border cases see Scherpe, DNotz *** 
57 See ***. In any event, it is doubtful whether legal advice actually is capable of offering protection 

against even extremely disadvantageous agreements. See Scherpe EFL with further references 
***. 

58 Radmacher *** at [75]. 
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enter into it, this stage clearly demarcates the substantive limits of agreements in 
this area. If the agreements falls short of the requirements each jurisdictions sets 
for them with regard to substance, it will be set aside, notwithstanding the fact that 
the parties freely entered into it etc. Hence this second stage ensures that the parties 
are protected from their autonomous decisions and the criteria applied reveal the 
inalienable core of the marital obligations – those that the parties cannot contract 
out of.  

As mentioned above (2.), one of the key issues of marital agreements is that 
they essentially are contract about an uncertain future. The lives of the spouses 
may well have developed very differently from the way they anticipated when 
signing the agreement, and even very fundamental assumptions with regard to the 
basis of their relationship may have been incorrect. As spouses are very unlikely 
to revisit and renegotiate their marital agreements when their life circumstances 
change, the agreement may now have become inappropriate for their marital rela-
tion. In addition, of course, there are agreements which were inappropriate from 
the outset. Therefore in almost all jurisdictions limitations to marital agreements 
exist which relate to the potential outcomes if the marital agreement were to ap-
ply/be enforced. 

A comparison of the different approaches to limiting marital agreements reveal 
certain common features.59 While English law requires ‘fairness’ to prevail,60 Irish 
law insists on a minimum of ‘proper provision’;61 in Austria agreements can be set 
aside if they are ‘inequitable’,62 in Sweden if they are ‘unreasonable’,63 in Spain if 
they are ‘seriously detrimental’ to the other spouse.64 The Netherlands65 and Ger-
many66 utilise the basic concept of an agreement being against ‘good faith’ if it 
oversteps certain boundaries. So essentially, in some shape or form all of the ju-
risdictions operate with a – rather vague – notion of fairness. What is ‘fair’ of 
course not only depends on the specific values and policies of the jurisdiction in 
question, but also on the circumstances of the case.  

That said, certain common themes can be identified when comparing the ap-
proaches to substantive fairness in the various jurisdictions. To highlight these 
themes, it is useful to focus on examples from two very different jurisdictions. In 
Germany the Federal Court of Justice has developed what is called the ‘core theory 

																															
59 On which see Scherpe EFL III *** with further references. 
60 Miles (above n. Error! Bookmark not defined.) and Radmacher v Granatino [2010] UKSC 42, 

esp. [75]. 
61 Crowley (***). 
62 Ferrari (***) 64 f. 
63 Jänterä-Jareborg (***), esp. 391 ff.; Scherpe (above n. Error! Bookmark not defined.), esp. 228 ff. 
64 Ferrer-Riba (***), esp. 363 f. 
65 Boele-Woelki/Braat (***), 251 ff. 
66 Dutta (***) 174 ff. 
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doctrine’ (Kernbereichslehre).67 This doctrine ‘ranks’ the various remedies avail-
able to spouses  in case of divorce according to their 'closeness to the core of the 
protective scope of divorce law'. The closer to that core the remedy that the 
spouses agreed to contract out of or modify is, the less likely the courts are to allow 
that deviation from the default rules to stand. Given that agreeing on a complete 
separation of property (i.e. opting out of sharing) is expressly regulated and thus 
permitted in the German Civil Code (§ 1414 BGB), it is not surprising that such 
agreements are deemed to be furthest away from the ‘core’ of the marital obliga-
tion. But maintenance obligations because of needs arising from ongoing child 
care, or old age and infirmity are deemed to be closest to the core and thus, in 
practice, are almost impossible to contract out of. These payments are also in-
tended to contain compensatory elements.68 

In England and Wales, the United Kingdom Supreme Court in the seminal de-
cision of Radmacher v Granatino69 developed a similar approach, building upon 
the three ‘strands’ of fairness that guide the courts’ discretion when considering 
financial remedies at the point of divorce in the absence of an agreement (devel-
oped in the cases of White v White70 and Miller v Miller, McFarlane v McFar-
lane71), namely ‘needs’, ‘compensation’, and ‘equal sharing’: 

Of the three strands identified in White v White and Miller v Miller, it is the first two, 
needs and compensation, which can most readily render it unfair to hold the parties to 
an ante-nuptial agreement. The parties are unlikely to have intended that their ante-
nuptial agreement should result, in the event of the marriage breaking up, in one partner 
being left in a predicament of real need, while the other enjoys a sufficiency or more, 
and such a result is likely to render it unfair to hold the parties to their agreement. 
Equally if the devotion of one partner to looking after the family and the home has left 
the other free to accumulate wealth, it is likely to be unfair to hold the parties to an 
agreement that entitles the latter to retain all that he or she has earned.  
Where, however, these considerations do not apply and each party is in a position to 
meet his or her needs, fairness may well not require a departure from their agreement 
as to the regulation of their financial affairs in the circumstances that have come to pass. 
Thus it is in relation to the third strand, sharing, that the court will be most likely to 

																															
67 See Dutta (above n. Error! Bookmark not defined.) 174 ff.; Jens M. Scherpe, ‘A Comparative 

View of Pre-Nuptial Agreements’, [2007] International Family Law Journal 18-23 
68 But see the criticism by Barbara Dauner-Lieb, ‘Gütertrennung zwischen Privatautonomie und In-

haltskontrolle’, 210 (2010) Archiv für die civilistische Praxis 580 ff., esp. 602 ff. and Dethloff 
(***), esp. 90 ff 

69 [2010] UKSC 42. See esp. paras. 75 ff. and also the references in n. Error! Bookmark not defined. 
above. 

70 White v. White [2000] UKHL 54 = [2001] AC 596. 
71 [2006] UKHL 24. On this see 2.3. above. 
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make an order in the terms of the nuptial agreement in place of the order that it would 
otherwise have made.72 

These approaches can be found in similar ways in many other jurisdictions: the 
spouses cannot contract out of providing for needs and compensation.73 Where a 
matrimonial property regime is in place, this means that sharing assets can be con-
tracted out of by agreeing on a full separation of property. But the other remedies 
(‘pillars’) which are meant to cover needs and compensation74 cannot be con-
tracted out of.75 Thus the law wants to ensure that the needs of the spouses are met 
and that certain, usually relationship-generated, disadvantages are in some form 
compensated for. So from a comparative view, these two policy aims (which of 
course differ in substance between jurisdictions) apparently represent the absolute 
core of the marital obligation that is not at the disposition of the spouses. 

 

6. CONCLUSION: MATRIMONIAL PROPERTY, 
MARITAL AGREEMENTS AND THE CORE OF 
MARRIAGE LAW 

… 

																															
72 Radmacher v Granatino [2010] UKSC 42, at [81]–[82]. 
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