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EXCEPTIONS TO 50/50 SHARING OF RELATIONSHIP PROPERTY 
 

Professor Mark Henaghan* 
 
1. INTRODUCTION 
How relationship property should be shared fairly has a long history. It all depends on a 
subjective view of what is deemed to be fair. Equality is not one dimensional, and can be 
defined in different ways. Sharing relationship property 50/50 is one form of equality known 
as substantive equality. Another possible form is equality of result, which primarily focuses 
on the fairness of the result in the particular circumstances of the case rather than a straight 
50/50 split.  
At the heart of deciding what is fair, is the notion of an individual’s contribution to a 
qualifying marriage, civil union, or de facto relationship (hereafter known as a “qualifying 
relationship”). If all types of contributions are considered to be equal, then outcomes should 
also be equal. Lord Nicholls summed up the subjective nature of fairness well in Miller v 
Miller; McFarlane v McFarlane when he said:1 

Fairness is an elusive concept. It is an instinctive response to a given set of facts. 
Ultimately it is grounded in social and moral values. These values, or attitudes, can be 
stated. But they cannot be justified, or refuted, by any objective process of logical 
reasoning. Moreover, they change from one generation to the next. It is not surprising 
therefore that in the present context there can be different views on the requirements of 
fairness in any particular case. 

The strength of the current law in New Zealand is the limited amount of judicial discretion 
that endures in terms of the weighing of contributions. However some discretion remains for 
situations where it is determined to be fair to depart from an entitlement of a 50/50 share after 
individuals in qualifying relationships break up. This chapter will analyse a variety of views 
as to how contributions to a qualifying relationship should be weighed and how fairness 
should best be constituted. 
 
2. THE CONCEPTUAL BASIS FOR 50/50 SHARING 
The equal 50/50 sharing of relationship property (formerly known as matrimonial property) 
has developed along a long and diverse path. It is based on a premise first mentioned in New 
Zealand relationship property jurisprudence by Woodhouse J in Hofman v Hofman.2 In that 
case Woodhouse J said:3 

[M]arriage is really a partnership of equals […] Marriage is a partnership of a very 
special nature […] the true spirit of transactions involving matrimonial property [is to 
give] due emphasis not only to the part played by the husband, but also to the important 
contributions which a skilful housewife can make to the general family welfare by the 
assumption of domestic responsibility, and by freeing her husband to win the money 
income they both need for the furtherance of their joint enterprise. Each is in a unique 
position to support or to undermine the constructive efforts of the other. 

                                                
*  Dean and Professor of Law, Faculty of Law, University of Otago, Dunedin, New Zealand. 
1  Miller v Miller; McFarlane v McFarlane [2006] UKHL 24 at [4]. 
2  Hofman v Hofman [1965] NZLR 795. 
3  At 800. 
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Woodhouse J found that the wife had taken on “outside employment and made her wages 
available for their common family needs”.4 When the children arrived the wife was then:5 

[U]nable to earn wages she matched the undoubted industry of her husband by skilful and 
provident management of their household affairs, and by effort and hard work which in 
every way was the equal of his own. 

After making provision of £750 for the children out of the proceeds of the property to be 
administered by the Public Trustee, Woodhouse J determined that the remaining proceeds 
should be shared equally between the parties.6 As Woodhouse J said:7  

I am satisfied that in their respective ways the parties have contributed equally to the 
acquisition of the property in dispute; I think that any common intention which they may 
have expressed was that their resources should be pooled and that they would then share 
equally in the assets which they might acquire; and I am clearly of the opinion that the 
justice and common sense of the case require that upon a sale of the property they should 
share equally in the proceeds. 

At the core of Woodhouse J’s analysis is the concept of “contributions” to a qualifying 
relationship. While they may be different in type, they are at the heart of the moral basis for 
allocating property at the end of a qualifying relationship.  
The history of the division of relationship property has always hinged on the different ways 
contributions have been seen by the courts and policymakers. The notion of a “partnership” 
first emerged in the 1950s. The 1956 Report of the Royal Commission on Marriage and 
Divorce said that:8 

[M]arriage should be regarded as a partnership in which husband and wife work together 
as equals, and that the wife’s contribution to the joint undertaking, in running the home 
and looking after the children, is just as valuable as that of the husband in providing the 
home and supporting the family. 

In a seminal article in the 1959 Modern Law Review, Otto Kahn-Freund argues that at the end 
of a marriage:9  

[T]he surplus of their aggregate properties at that time over their aggregate properties at 
the time of their marriage would be equally divided between them, in so far as it is due to 
the work or thrift of either of them. 

Since the 1950s, there was an accepted philosophical basis for recognising marriage as a 
partnership, where different but equally important contributions are made by the parties to 
that marriage. Kahn-Freund argues that the idea of husbands and wives sharing the benefits of 
an increase in their wealth produced during their marriage by their “work or other thrift” arose 
from the fact that Western Society has moved to the point where it was possible for the 
majority of people to save part of their incomes to invest in further assets. This development, 
along with the “universally recognised principle of equality of the sexes”, led to the 
emergence of recognising marriage as a partnership. Before that time, Kahn-Freund pointed 
out:10 

Equality of treatment of husband and wife was restricted to those cases in which they 
exercised equal economic functions: work for wages, professional activities, etc. It did 

                                                
4  At 801. 
5  At 801. 
6  At 803. 
7  At 802. 
8  Report of the Royal Commission on Marriage and Divorce Cmd 9678 (HMSO, London, 1956) at 175. 
9  
10  
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not extend to the contribution the wife made to the family’s well-being as a housewife 
and a mother. 

Kahn-Freund points out policy had been based more on “deductive reasoning than on 
sociological insight”.11 Sociological insight means that the law in this area should be based on 
the reality of people’s lives. Society has changed quite a bit since the 1950s in terms of the 
diversity of relationships and the roles of men and women in intimate relationships, but there 
are still arguably core elements to all marriages and other intimate relationships. Before 
looking at today’s sociological realities, it is instructive to examine the history of how 
contributions to relationships have been seen by New Zealand courts. 
 
3. NEW ZEALAND’S HISTORY OF THE INTERPRETATION OF CONTRIBUTIONS 
  
3.1. SOME CONTRIBUTIONS COUNT FOR NOTHING 
The 1963 Matrimonial Property Act had regard “to the respective contributions of the 
husband and wife to the property in dispute (whether in the form of money payments, services, 
prudent management, or otherwise howsoever)”.12 In E v E,13 the majority of the Court of 
Appeal gave this provision a very narrow reading. It is clear from the judgment of North P 
and Turner J that they had very little respect for a wife of over 20 years who had committed 
adultery against her husband. North P described Mrs E as having a “waspish streak”.14 Turner 
J said that:15 

It seems that even the basest disregard of wifely obligations is not to serve to diminish, at 
the end of the day, the share in some property to which her “contributions” would have 
entitled her had she behaved towards her husband as a wife ought. 

Given this context, it is not surprising that North P concluded that:16 
The mere fact that a wife has been a good wife and looked after her husband well 
domestically, cannot possibly, in my opinion, justify an order being made in her favour in 
respect of a business owned by the husband in the running of which the wife had no share. 

In Haldane v Haldane, 17  a wife of 26 years who had five children claimed that her 
contribution to a farm gifted to the husband retained or increased the value of the farm. 
McCarthy P said “what she did was relatively unimportant, and certainly insufficient to 
support a claim”.18 
The courts were reluctant to make any connection between domestic work such as caring for 
children and managing the home and the acquisition and improvement of business assets. It 
was the Privy Council that finally revived the concept Woodhouse J had recognised in 1965 
in Hofman v Hofman. As the Privy Council said in Haldane v Haldane:19 

By performing her function of home-minder, the wife releases her husband to perform his 
function as breadwinner. So long as private property is regarded by society as an institution of 
social value (constituting a sphere within which the individual can make direct choices affecting 

                                                
11  
12  Matrimonial Property Act 1963, s. 6. 
13  E v E [1971] NZLR 859 (CA). 
14  At 867. 
15  At 888. 
16  At 885. 
17  Haldane v Haldane [1975] 1 NZLR 672 (CA). 
18  At 676. 
19  Haldane v Haldane [1976] 2 NZLR 715. 



FIRST DRAFT 

 4 

his or her own life), a law that enabled a husband to claim as his exclusive property all the bread 
left over from immediate consumption, while vouchsafing to the wife only whatever crumbs she 
managed to scrape together by her own fortuitous and rare economic activity supervening on 
her domestic duties, was denying pro tanato the concept of marriage as a partnership of free 
equals in which the partners performed complementary functions. 
 

3.2. THE PULL OF MONEY  
The 1976 Matrimonial Property Act was seen as radical and ahead of its time. The primary 
shift in emphasis was from the concept of contribution to the property, to contributions to the 
marriage partnership, which were presumed to be equal. The key provision in the Act is s 18, 
which sets out the different contributions to a marriage. These contributions are:  

(a)  The care of any child of the marriage or of any aged or infirm relative or dependant 
of the husband or the wife: 

(b)  The management of the household and the performance of household duties: 
(c)  The provision of money, including the earning of income, for the purposes of the 

marriage partnership: 
(d)  The acquisition or creation of matrimonial property, including the payment of 

money for those purposes: 
(e)  The payment of money to maintain or increase the value of –  

(i)  The matrimonial property or any part thereof; or 
(ii)  The separate property of the other spouse or any part thereof: 

(f)  The performance of work or services in respect of – 
(i)  The matrimonial property or any part thereof; or  
(ii)  The separate property of the other spouse or any part thereof: 

(g)  The forgoing of a higher standard of living than would otherwise have been 
available: 

(h)  The giving of assistance or support to the other spouse (whether or not of a 
material kind), including the giving of assistance or support which – 
(i)  Enables the other spouse to acquire qualifications; or  
(ii)  Aids the other spouse in the carrying on of his or her occupation or business. 

It is particularly important to emphasis that s 18(2) of the 1976 Matrimonial Property Act says 
that there is no presumption that a contribution of a monetary nature is of greater value than a 
contribution of a non-monetary nature. This has had little effect on judges who clearly did not 
share the philosophy of the legislation and who made it known in their judgments. This is best 
summed up in the words of Mahon J in Baddeley,20 where he states:21 

… a wife may leave her husband for just cause or no cause. She may leave him, bored 
and discontented after years of marriage, for the sole purpose of starting a new life with 
another man, but her right to claim one-half of the business assets of her husband remains 
unaffected. She is able to bring to the new marriage a handsome dowry representing half 
the business assets of her previous husband. While she is basking in the affluent warmth 
of a last romantic springtime, her deserted ex-husband is back on the farm struggling with 
the lawful demands of his mortgagee, his stock company, and his bank. 

Woodhouse J has always accepted and understood the philosophy behind the 1976 legislation. 
As he said in Reid v Reid:22 

                                                
20  Baddeley (1978) 1 MPC 10. 
21  Baddeley (1978) 1 MPC 10 at ? 
22  Reid v Reid [1979] 1 NZLR 572 at ? 
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Although the Act operates upon “property” as a subject matter the law it lays down is not 
part of the law of property in any traditional sense. Instead it is social legislation aimed at 
supporting the ethical and moral undertakings exchanges by men and woman who marry 
by providing a fair and practical formula for resolving the obligations that will be due 
from one to the other in respect of their “worldly goods” should the marriage come to and 
end. In that respect it can be regarded as one facet of the wider legislative purpose of 
ensuring the equal status of woman in society. 

Richardson J also understood the legislation and explained it elegantly, saying it is not an 
unreasonable premise for the efforts of one spouse who took on the domestic duties with the 
intention of freeing the other spouse to concentrate outside the home for the benefit of the 
marriage partnership. Richardson J also recognises that over time roles and contributions to a 
marriage may change. One spouse may do more then the other at certain times, either at home 
or in the paid workforce. However, this will all even out over time. Richardson J concludes:23  

…it is not difficult to see why the legislation presumes that in the ordinary circumstances 
of marriage the respective contributions of the spouses, whatever form they have taken, 
will be in balance at the end of the day.  

It is more common these days for both partners in a relationship to work in the workforce and 
also at home due to economic necessity.24 Unfortunately Woodhouse and Richardson J were 
the exception rather than the rule. Cooke J who became a dominant figure in our senior 
judiciary puts the more dominant view in the following passage:25 

So I would see any suggested threat of excessive influence of money in judicial 
assessments generally under this Act, as something of a paper tiger. But, however 
sympathetic the Judge is to the spirit of the Act, comparison of non-monetary and 
monetary contributions must remain difficult in some cases, for while excluding any 
presumption in favour of the latter Parliament has left the assessment to judicial 
discretion rather than attempting fixed rules. 

Apart from the matrimonial home and chattels, other matrimonial property was subject to 
discretion – if one spouse could show a “clearly greater contribution” they would be given a 
greater share.26 In Reid v Reid where Mr Reid argued that his business acumen was a greater 
contribution, Woodhouse and Richardson J gave him a 60 per cent share of the matrimonial 
property. Cooke J gave him a 75 per cent share. The courts found it difficult not to give 
greater weight to farming and business contributions. 
The case of Walsh v Walsh,27 was used by the Australian Law Reform Commission as a 
reason not to adopt New Zealand’s Matrimonial Property Act 1976.28 This case concerned a 
farming couple whose marriage lasted ten years and produced two children. Shortly before the 
parties’ marriage, the husband’s father transferred to him an undivided half share in the 
father’s farm. During the marriage, the other half share was transferred to the husband. In 
each transaction, the transfer was expressed as consideration. The husband took the specified 
share of the farm subject to an existing mortgage to a bank and the consideration was subject 
to a mortgage back to the father. The indebtedness to the father was progressively reduced by 
a pre-arranged series of gifts from the father to the husband until the mortgage was discharged. 
This was a common device for minimising gift duties.  

                                                
23  
24  Get some figures on domestic duties. 
25  
26  Matrimonial Property Act 1976, s 15. 
27  Walsh v Walsh [1984] NZFLR 23. 
28  
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The farm’s livestock was owned by the husband before the marriage. Stock numbers were 
maintained by purchasers out of the farm income rather than by breeding.  
During the marriage, the wife played a full part in the farming operations and running the 
home, doing strenuous physical work especially in the early years.  
The court determined that the house on the farm was a homestead, to be valued separately 
from the rest of the farm and divided equally. The half share in the farm transferred to the 
husband before the marriage was separate property. The Court of Appeal held that the 
transaction that transferred the other half share during the marriage should be treated, 
according to its form, as a purchase (which made this half share matrimonial property) and 
not as a gift (which would have made it the husband’s separate property). 
If the wife could show that the increase in the value of the husband’s separate property half-
share was attributable in whole or in part to her actions, or to the application of matrimonial 
property, the whole of the increase in value would (on one interpretation of the Act) be 
matrimonial property, not just that part of it that was due to one or both of these factors. This 
provision was interpreted very narrowly, requiring direct contribution to the increase in value. 
But the wife’s exertions were not seen as contributing in a clear and appreciable manner to the 
increase in value of the land. Her work was directed to maintenance and the ongoing farming 
operations, as well as caring for the children and carrying out all the domestic tasks in the 
home. The result could have been different if the property had been in the course of 
development.  
The income from the farm was matrimonial property, but although its application in reduction 
of the mortgage debt to the bank increased the husbands’ equity, it was not held to have 
increased the value of the farm. Hence, no part of the husband’s separate property interest in 
the farm had been converted to matrimonial property, even though there had been a 
considerable increase in value over the 10 year period of the marriage. 
The evidence did not show that any of the livestock at the time of separation was original 
stock or its progeny, or was purchased from the proceeds of any of the stock owned by the 
husband at the date of the marriage. The livestock was therefore matrimonial property. 
The parties’ contributions to the marriage partnership were assessed as 75 per cent to the 
husband and 25 per cent to the wife. While the wife had made a “very substantial contribution 
in fulfilling well her role as wife and mother” and working on the farm, the husband had 
carried the greater burden of the farm work and had provided the major part of the assets and 
the means of earning income.29 The father’s gifting programme, whereby the whole farm was 
acquired, counted in the husbands’ favour. 
Hence, the wife received half the value of the homestead, one quarter of the half interest in 
the farm that was matrimonial property, and one quarter of the value of the livestock. This 
came to $152,000. The total value of separate and matrimonial property was just over a 
million dollars. The stated purpose of the 1976 Act was to recognise that marriage was a 
partnership and the presumption of equity of contributions was clearly not being delivered in 
outcomes under the legislation.  
 
3.3. THE PROPERTY (RELATIONSHIPS) ACT 1976 – TIGHTENING 50/50 SHARING 
The Property (Relationships) Act 1976 (the “PRA”) not only added opposite and same sex de 
facto relationships to the legislation, but also tightened the presumption of equal sharing. All 
relationship property is now to be shared equally. The discretion to allow unequal sharing on 
the basis of greater contributions by one of the parties has gone. Two of the exceptions to the 

                                                
29  
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equal sharing of relationship property are narrow, namely marriages, civil unions, and de 
facto relationships of short duration and extraordinary circumstances. The third discretion (s 
15) is more controversial and discretionary in nature and requires significant disparity 
between the parties’ income and living standards.  
 
4. RELATIONSHIPS OF SHORT DURATION  
The strong entitlement of equal sharing of all relationship property does not generally apply 
to marriages, civil unions, or de facto relationships that last for less than three years.30 The 
assumption is that three years is needed before contributions to a relationship start balancing 
each other out. There are some exceptions to the three year rule, such as where the applicant 
has made a significant contribution to the property,31 or where there has been a child of the 
relationship.32 In these situations the PRA still applies, but the property is to be divided on the 
basis of the contributions to the relationship, rather than in line with the entitlement of equal 
sharing.  
For example, in Richmond v Richmond,33 the marriage in question was 21 months in duration. 
The husband had made the major financial contributions to the relationship as he provided the 
home, paid for all the outgoings on the home, and all of the couple’s living costs. The 
husband provided the bulk of the money to the relationship. The wife had alcohol and anxiety 
problems, which meant that her contribution to the relationship was less that she would 
otherwise have been able to contribute. The court split their relationship property 88/12 in 
favour of the husband. If there had been a greater contribution by the husband and no children, 
then the PRA would not have applied and the only remedy would be in equity via a 
constructive trust.34 
The other way the relationship of short duration provision can be used when the relationship 
is over three years, but in the particular circumstances of the case, it is just to treat it as a 
relationship of short duration. In Martin v Martin,35 the Court of Appeal held that there 
needed to be both physical and mental elements in determining whether the marriage was just 
a shell, even though it lasted for more than three years. Even an unhappy relationship is still a 
qualifying relationship if there is the sufficient level of interdependence between the couple.36 
The issue for reform is whether or not three years is the correct length of time parties must be 
in relationship for before it becomes a qualifying relationship. If two individuals begin a 
relationship with very little financial security, or with the same degree of limited financial 
security, two years may be enough. However, if the individuals in question have considerable 
assets acquired before the start of the relationship, or if one of the individuals in the 
relationship has a disproportion amount of financial security compared to the other individual 
at the start of the relationship, a five year period may be preferred before contributions are 

                                                
30  Those who fall outside the PRA under this exception can still use the equitable argument of the 

constructive trust to obtain a share of the property. See Lankow v Rose [1995] 1 NZLR 277. 
31  See (Find case example of this). 
32  See (Find case example of this). 
33  Richmond v Richmond [2013] NZFC 6022. 
34  See Jackman v Clague [2016] NZCA 506 where the parties had been married for two years and five 

months and the husband had made a major contribution to the relationship. The relationship property was 
divided according to a 87.5/12.5 split in favour of the husband. 

35  Martin v Martin [1979] 1 NZLR 97. 
36  See Kenluam v Wilde FC Rotorua FAM-2009-070-507, 16 December 2009 where the parties had been 

married for four years but the wife had ben in a relationship with a different man and living separately 
from her husband in a different area. 
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deemed to have evened out. Although such individuals may instead choose to contract out of 
the PRA entirely. 
 
5. EXTRAORDINARY CIRCUMSTANCES – REPUGNANT TO JUSTICE 
As the wording shows, this is a narrow ground. “Extraordinary” and “repugnant” are heavy-
duty words. The cases in this section fall into two categories. The first being where there is 
overwhelming contributions on one side and very little on the other. For example, in Kenluam 
v Wilde the husband provided all the financial contribution and the wife made no financial 
contribution and very little non-financial contribution. In AMR v RCS,37 the wife contributed 
the home out of her own money and was the primary carer of the parties’ three children. The 
husband’s contributions were minimal as he struggled to hold down a job and was addicted to 
alcohol and gambling. He was also violent to the wife. The family home was vested solely in 
the wife. 
The other type of extraordinary circumstances is where one party receives a windfall that is 
not the fruits of the relationship. In Mauger v Mauger,38 the husband received a sum of 
$200,000 from his parents’ Family Trust and applied it to the development of buildings on 
land owned by the parties. Judge Murfitt held:39 

The fact that this final investment of the money which has come from [the husband’s] 
family resources, and not from any productive effort of the marriage coupled with the fact 
the investment occurred only two months before the marriage ended is sufficient in my 
view to justify unequal sharing of relationship property. 

The property was split 60/40 in favour of the husband. 
An issue which surfaces from time to time under extraordinary circumstances is whether if 
one party earns a substantial amount compared with the other and thereby contributes a great 
deal financially to the acquisition of the assets should that count as extraordinary 
circumstances. For example, in MTS v GRW,40 the wife earned a lot more than the husband 
during their marriage that lasted for 22 years. Judge Johnston said that disparity of income is 
part and parcel of any marriage. A large disparity in income is not an extraordinary 
circumstance.  
There are no decided cases in New Zealand where a large income contributed by one of the 
parties makes it an extraordinary circumstance because of that fact alone. It could be argued 
that when an individual’s income is large, the non-financial contributions are outweighed by 
the level of income. This depends on how the legislation is conceptualised. If during the 
relationship the parties in their particular partnership were quite happy to share the fruits of 
their partnership, then the same reasoning should apply if they break up. If one party does not 
want to share in the fruits at the end of the relationship, they can contract out of the Act. 
If the extraordinary circumstances exception is made any wider, the virtues and clarity 
provided by the presumption of 50/50 sharing may be lost. There will be an influx of 
litigation as many think their circumstances are different from the norm.  
 
6. ECONOMIC DISPARITY 

                                                
37  AMR v RCS [2012] NZFC 8586. 
38  Mauger v Mauger [2015] NZFC 570. 
39  At [46]. 
40  MTS v GRW [2012] NZFC 7209. 



FIRST DRAFT 

 9 

The then Minister of Justice, the Honourable Margaret Wilson, at the third reading of the Bill 
introducing the Property Relationships Act 1976 said this:41 

This long-overdue legislation is fundamentally about fairness. It is intended to provide 
fair property division upon the breakdown of a relationship, which is something the 
current legislation has failed to achieve for many New Zealanders. The Matrimonial 
Property Act led to many unfair outcomes, because equal division of matrimonial 
property does not always mean that the partners each get a fair deal. As we all know, 
partners contribute to a relationship in many different ways. Some develop business 
interests with lucrative financial outcomes, while others contribute in less tangible, non-
material, but nevertheless important ways, such as raising children, domestic duties, and 
building homes. It is only fair that all contributions, whether financial or domestic, are 
recognised as valuable contributions to a relationship. Undoubtedly, the care and 
upbringing of children is one of the most important and valuable roles within our society. 
It is a sad indictment on our family law that, historically, such an important role has 
remained largely unrecognised, leading to systemic unfairness under the current 
legislation.  

The Minister went on to provide an example of a woman in a 35 year marriage who devoted 
her life to bringing up the parties’ four children, being left with a cleaning job, while her 
husband retained the family farm and maintained his position as a prominent local body 
politician. The Honourable Margaret Wilson concluded that: 

She has no financial recognition for the contribution she has made through domestic 
duties and the care and upbringing of the children. She is left with few employment skills 
and few assets. That is an unfair outcome.  

In Miller v Miller; McFarlane v McFarlane Baroness Hale said that “Too strict an adherence 
to equal sharing and the clean break can lead to a rapid decrease in the primary carer’s 
standard of living and a rapid increase in the breadwinner’s.”42 The crucial asset in many 
qualifying relationships is what Baroness Hale described as the “breadwinner’s unimpaired 
and unimpeded earning capacity”.43 
The response from the opposition to the proposed new law in New Zealand had a number of 
aspects to it. The Matrimonial Property Act 1976 was portrayed as giving a 50/50 clean break 
split (which the cases show it did not as many argued over their greater contributions to the 
marriage partnership). It was argued that the Matrimonial Property Act 1976 brought 
“stability and clarity in law”.44 
Another consistent issue provided in opposition was that it was impossible to predict the 
future, which as we know from the work of Karl Popper and other philosophers, is true.45 
Anne Tolley said, referring to s 15 of the PRA that it legitimises “fortune-telling” and allows 
“the court to look into the future and speculate on how much the partners will earn or not 
earn”.46 Examples were given by Richard Worth of a highly paid female airline pilot who may 
have to make a substantial economic disparity payment and who immediately after paying it 
is judged medically unfit to fly or, a highly paid lawyer who makes a disparity payment and, 
not long after, is required to leave the firm, with a consequential drop in income.47 

                                                
41  
42  Miller v Miller; McFarlane v McFarlane [2006] UKHL 24 at [142]. 
43  At [142]. 
44  Ken Shirley. 
45  Karl Popper. 
46  
47  
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Along with predicted unfairness of outcome, opposition spokespeople argued that economic 
disparity provisions would create great uncertainty. As Tony Ryall said:48  

There will be no certainty any more. Different judges will make different assessments, 
giving different results, and the certainty that we have seen for 30 years under the 
previous legislation will be completely dissipated.  

Given there was such wide discretion to weigh up contributions for all relationship property 
apart from the home and chattels under the Matrimonial Property Act 1976, such political 
rhetoric was hollow. The Honourable Ken Shirley went on to say that “This legislation will be 
an absolute windfall for lawyers. All around the country lawyers are rubbing their hands with 
glee.”49 
Section 15 is based on equality of result or substantive equality: the idea that 50 per cent each 
is unfair if one party has had the major advantage of developing their career with the income 
that comes along with that, and the other has supported them at the cost of their own career. 
In order to succeed and move from equal sharing to more for the party who has been 
economically disadvantaged, the court must be satisfied that there is: 

§ A significant disparity between their income and the income of the other party 
§ A significant disparity in living standards 
§ A causal link between the disparity and the divisions of functions in the marriage 

or relationship. The causal link can be because of loss of opportunity and/or 
enhancement of the other parties’ career. 

§ It is just to make a compensatory award in the circumstances of the case. 
There is no onus of proof on the applicant. As the Court of Appeal said in M v B:50 

Frequently in this area of the law, claims are advanced by the non-titled partner (who 
more often than not is a woman). The imposition of an onus of proof would be a further 
impediment to the obtaining of just entitlements under the statutory regime given that, in 
many respects, the relevant evidence is more than likely in the possession of the titled 
partner (who more often than not is a man) […] Notions of onus of proof fit 
uncomfortably within this legislative regime. 

Once the court is satisfied that there is evidence of significant disparity caused by the 
functions within the qualifying relationship, and that it is just to make an award, then the 
court can award compensation. The legislation does not currently provide any guidance as to 
how such compensation is to be calculated.  
 
6.1. DISPARITY OF INCOME 
Vivienne Crawshaw has very helpfully summarised the New Zealand cases involving a 
significant disparity of income in an excellent paper presented at the 2015 NZLS CLE Family 
Law Conference.51 First it is potential not actual income, otherwise it would be easy for the 
higher earning partner to lower their income to prevent a claim from succeeding.52  The 
disparity is between the particular parties. 53  This is important. The section is aimed at 
disparity of income, not merely higher income. The time for assessing the disparity is at the 
                                                
48  
49  Add in figures here as to percentage of cases in the Family Court that relate to property issues versus 

other family issues. 
50  M v B [2006] 3 NZLR 660 (CA) at [38] and [39]. 
51  New Zealand Family Law Conference. 
52  X v X. 
53  X v X at 722. 
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date of separation, but the calculation of the amount is made “once it is known what each 
party is going to take from the relationship property pool under the Act’s other provisions”.54 
Case examples show that the calculation of future income is not an exact science. In X v X,55 
the husband earned $7.7 million in gross income in the five years prior to separation.56 In the 
Family Court proceedings, the husband argued that his likely future income was around 
$65,000 per annum. The court found a likely future income of around $180,000 per annum 
was more likely. In the High Court, Rodney Hansen J was doubtful about the Family Court’s 
future income findings and said:57 

I have a concern that the Judge may not have weighed evidence which tended to suggest 
that Mr X’s intentions, however genuine, were unrealistic. It has to be questioned whether 
a man as capable, energetic and ambitious as Mr X, whose financial objectives remained 
unfulfilled, would remain satisfied with the limited goals he had set for himself. The 
Judge gave no apparent weight to evidence from witnesses who knew him and people like 
him that cast doubt on the likelihood of his confining himself to such modest personal 
and financial objectives. 

Circumstances can change and can be taken account of. In A v A,58 a tax partner in an 
accounting firm earning $190,000 per annum during his marriage fell ill with Hepatitis C, 
which led to depression and alcohol addiction. He retired from the firm and set up his own tax 
consultancy business. It was in its infancy at the time the dispute came to court and was 
earning very little. The husband did concede that he could potentially earn $100,000 per 
annum. This was enough to show his income would be significantly higher than the wife’s 
who was training to be a teacher, having previously worked as a plasterer. A husband earning 
around $100,000 and a wife earning $85,000 (with possible bonuses on top) was not held to 
be a significant disparity in income.59 
The PRA does not provide a definition of income. The payment of spousal maintenance 
clearly is income and, if it is being paid for a period of time into the future, it can be counted 
as income of the partner receiving it. Past spousal maintenance payments would not count, as 
the focus of s 15 is the future.  
In Williams v Scott,60 Faire J in the High Court counted the wife’s share of super profits from 
the husband’s legal practice as income saying, “While super profits are relationship property, 
and the division of relationship property is considered before the disparity between income 
and living standards, super profits are properly considered as income.”61 The Court of Appeal 
rightly over-ruled Faire J on this point. They cited the earlier Court of Appeal decision of X v 
X that held that actual and but for income is limited to income earned from working, rather 
than return on the investment of relationship property.62 Robertson J put it best in X v X when 
commenting on investment income from relationship property. It was to be a neutral factor for 
the purpose of s 15 because relationship property assets are to be equally divided. The 
economic disparity provision is aimed at disparity between the two parties once the 
relationship property is divided. It is not about whether or not a party has sufficient resources 
                                                
54  Footnote 729 in Viv’s paper. 
55  
56  
57  X v X [2007] NZFLR 502 (HC) at [101]. 
58  A v A 
59  T v C FC Wellington FAM-2007-032-453, 9 June 2009. 
60  Williams v Scott [2014] NZHC 2547. 
61  At [160]. 
62  X v X [2009] NZCA 399. 
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to live on, or how well, in the eyes of the judge, the party has done in the amount of 
relationship property they have received. In Scott v Williams,63 the Court of Appeal concluded 
that “the distribution of super profits did not alter the disparity in income-earning capacity 
post separation of the two parties. Rather, its effect was neutral”.64 
 
6.2. DISPARITY IN LIVING STANDARDS 
The Court of Appeal in X v X said that income and living standards are discrete elements and 
both must be met for an economic disparity award to be made.65 The Court then went on to 
say that:66 

In many cases, however, there will be a connection between a party’s level of income and 
their standard (or potential standard) of living, such that it might be artificial to consider 
each element in complete isolation. 

Robertson J defines a person’s standard of living as including:67 
… the amount and quality of their possessions, the facilities and services available to 
them, the social, travel and daily lifestyle opportunities to which they have access, and 
their net leisure time. 

The key issue is not whether a claimant has a sufficiently high standard of living. As 
Robertson J said:68 

Both parties may have high standards of living, but, as Mrs Hinton submitted, the 
comparative test under s 15 is between the parties themselves, not between one (or both) 
of the parties and the community at large. 

The Court of Appeal in X v X did indicate that external factors could influence the assessment 
of disparity of living standards. For example, while there may be significant disparity in 
income, there still could be a high standard of living “because of a new partner’s wealth, or an 
inheritance”.69 The second example given by the Court of Appeal is less convincing. The 
court posits the standard of living of a partner lowering because of their support of dependant 
aging parents. The court said that if the parties’ incomes were comparable, then s 15 would 
not apply. It would not apply anyway because both disparity of income and living standards 
have to be satisfied. If there was a significant disparity in income in the scenario of the aged 
parents, then there is likely to be a significant disparity of living standards between the couple, 
notwithstanding the fact that the need to support aging parents exacerbates it further. 
One way of looking at disparity of living standards is to assess the range of choices each party 
has going into the future. In MTK v WWK,70 the husband took on bridging finance and argued 
that he had insufficient funds from time to time to paint a picture that he was impoverished. 
Judge Adams said the husband had “options unavailable to [the wife]”.71 The learned Judge 
went on to say that the wife “has not had a range of choice about her current modest living 
standards”. 

                                                
63  Scott v Williams [2016] NZCA 356. 
64  At [90]. 
65  X v X [2009] NZCA 399 at [78]. 
66  At [79]. 
67  At [94]. 
68  At [94]. 
69  At [82]. 
70  
71  Note 748 in Viv’s article.  
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The subjectivity of assessing individual’s living standards is shown by PEL v FFB,72 where 
choices made did affect the analysis of disparity. The Family Court found that there was no 
significant disparity in living standards between the parties, even though the husband had a 
significantly higher income than the wife. In making his decision Judge Burns took into 
account the husband’s payment of spousal maintenance allowing his wife to a long period of 
occupation of the family home, ongoing maintenance for his new wife and child, and the fact 
that he was unable to house himself because of the division of relationship property. These 
were all choices the husband made, choices that his wife on a lower income would not have 
been able to make. This encourages the party with the significantly higher income to take on 
other responsibilities to reduce their living standards. The risk of such an approach is that 
such circumstances can change. On appeal the husband reduced the period of occupation of 
the former family home allowed to the wife by nearly two years. The wife gave up her cross-
appeal on s 15.73 
 
6.3. CAUSAL LINK 
Section 15 was predominantly set up to protect the economic vulnerability of a partner in a 
marriage or relationship (more commonly the woman) who steps aside from the paid 
workforce to care for children and undertake domestic duties. Where there is this kind of 
division of functions the courts have adopted the position that it does not need to be the sole 
or even principal cause of the disparity but “a” cause of it. The courts also presume that where 
one partner does all the household duties and the other is in the paid workforce, that both 
parties have agreed to it, otherwise it would be too easy at the end of a qualifying relationship 
for one partner to say, it was not my idea for my partner to stay at home, resulting in drawn 
out litigation. It is sometimes argued that one partner has spent more time at home than was 
needed. Hansen J put this argument to rest in X v X saying that:74 

It was never necessary for Mrs X to devote herself fully to a caregiving and supportive 
domestic role in the marriage; other options were always available. But it is not for the 
Court to suggest that at some point in the marriage a different choice could or should 
have been made, even if greater opportunities then existed. That is, as Ms Hinton 
submitted, to substitute a retrospective judgment of when it is reasonable for a person to 
re-enter the workforce for the joint decision of the parties. 

The lack of an established career at the start of a relationship does not disqualify a causal 
argument. In RMAFH v LTS Principal Family Court Judge Ryan held:75 

… that had she not devoted herself fully to the children, the household and the support of 
the respondent (apart from a few part-time positions) she could well have pursued and 
obtained professional qualifications in New Zealand in order to gain registration here as a 
teacher. 

Sometimes one partner takes a lower paying job with more flexible hours for the benefit of 
the family when they had the skills for a more high paying job. This argument is likely to be 
more successful where the party who does this is in a high paying job and changes to a lower 
paying job during the relationship for the good of the family. It is more difficult to argue  this 
when a person has always chosen to be in a job with flexible hours even though they had the 
skills to move into a higher paying job with less flexibility. 

                                                
72  PEL v FFB [2012] NZFC 9534. 
73  See note 750 in Viv’s paper. 
74  X v X [2007] NZFLR 502 at [116]. 
75  RMAFH v LTS [2012] NZFC 7543 at [64]. 
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Some jobs are assumed to be easy to step back into with no loss of ability to earn income. In 
A v A the wife, who had been a plasterer, was held to be able to step back into that job after 
taking time out to care for the parties’ children. Judge Murfitt said:76 

It may take a little time for her to get back some of the expertise that she had built up as a 
plasterer but in overall terms, her absence from the workforce has had little if any impact 
on her ability to earn an income. 

What this fails to account for is that the time out of the workforce meant that Mrs A was not 
able to build up her expertise and increase her earning potential as a plasterer. Time is 
required to rebuild expertise, which means that even though she may get a job as a plasterer, 
her ability to earn will be inhibited. 
A particularly unfair rejection of the causal link can be found in the case of Douglas v 
Douglas. 77  Mrs Douglas had children from a previous marriage when she married Mr 
Douglas. She also cared for the parties’ foster child throughout the parties’ marriage. Mrs 
Douglas worked throughout the marriage in lower paid part-time jobs. The Family Court 
found the causal link and awarded Mrs Douglas $63,000 in compensation for disparity.78 In 
the High Court, Katz J held:79 

If she had not met Mr Douglas it seems likely that Mrs Douglas would have continued on 
the path she was on, pursuing part-time work opportunities which fitted in around school 
hours while her children were young. This would have likely progressed to full-time work 
as her children grew older. 

This led Katz J to conclude that the division of functions within the marriage had not 
“materially adversely impacted on Mrs Douglas’s income earning potential following the end 
of her marriage”.80 This ignores the reality of looking after the parties’ foster child and the 
fact that Mr Douglas accepted Mrs Douglas as his wife with her children from a previous 
relationship. It was a jointly agreed division of function during the marriage just like any 
other. The Family Court was right. 
 
6.4. ENHANCEMENT 
The claim here is that one party has enhanced the career of the other. Namely, their support in 
the home has resulted in the other party being able to earn more than they otherwise might 
have earned. Jo Miles has classified these claims as restitutionary in nature.81 The higher paid 
partner has obtained the benefit of their high salary because of the contribution and sacrifices 
made by the other partner. It would therefore be unjust for the higher paid partner to retain all 
the benefits of that income at the end of the qualifying relationship. While the qualifying 
relationship was intact, there was an assumption that both parties would benefit from it and 
share in it. It was created by the efforts of both, for the benefit of both. 
With regard to loss of income, the division of functions need only be “a” cause, not the 
overriding or main cause. But when it comes to enhancement, the thinking shifts to it being 
“the” cause. This is not within the spirit of the legislation, the purpose of which is to 
recognise the advantages and disadvantages of the relationship. The higher earner gains an 

                                                
76  A v A Family Court North Shore FAM-2007-044-1462, 21 June 2010 at [63]. 
77  Douglas v Douglas [2013] NZHC 3022, [2014] NZFLR 235. 
78  JMA v SCA [2012] NZFC 10192 at [67]. 
79  Douglas v Douglas [2013] NZHC 3022, [2014] NZFLR 235 at [16]. 
80  At [19]. 
81  
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advantage and the supporting partner suffers a disadvantage.82 There have not been a great 
number of successful enhancement cases.83 
In X v X,84 the Court of Appeal made an obiter statement providing a narrow example of an 
enhancement claim, namely where one spouse or partner has supported the other “to obtain 
qualifications and experience which provide that spouse with an enhanced future earning 
capacity”.85 
The prime argument against an enhancement claim is that the high earner is earning what they 
are because of their ability and skills, and they would have got there anyway with or without 
the support of a partner. They could have hired a nanny to raise the children and a 
housekeeper to perform all the household tasks. In Jack v Jack Goddard J gave the best 
riposte to this:86 

It is also too simplistic to postulate that the hiring of a nanny or other assistance in the 
home and in his workplace in the early years of establishing his practice would have 
inevitably led to the same result. This contention underestimates both the value of Mrs 
Jack’s contribution as well as the undisputed 24/7 nature of Mr Jack’s private practice. 
Furthermore, as I have noted, the focus is not properly on what the parties could have 
done; it is on what they chose to do. The purposes and principles of the Act, and the 
wording of s 18 (which sets out the types of contributions to a relationship) are clear. To 
effect a just division of relationship property the Court must take into account the 
contributions of both parties to the relationship and the economic advantages arising from 
that relationship. In this case, what the parties chose to do and how they organised their 
joint lives conferred an actual economic advantage on Mr Jack through the indirect 
contributions of Mrs Jack. 

While the support may not be the main cause, it is in fact a cause of why the high earner has 
had the time to develop their abilities and skills. On the facts of Jack v Jack Goddard J found 
that:87 

It is not axiomatic that Mr Jack would have achieved the degree of success that he has 
without the support Mrs Jack has given him while he built his career and throughout the 
lengthy period of their 28 year marriage. 
I find her role in the home, while he was studying for his Part II examination, her support 
of him while he worked overseas, her role as home-maker and primary caregiver for the 
children while he established his practice, and her assistance with his networking and at 
times with his practice, all provide a foundation for concluding that she supported him to 
obtain what he needed to become successful. 

Disappointingly, Goddard J’s reasoning has not been followed in other High Court decisions, 
nor has it been followed in the Court of Appeal. In Williams v Scott a wife who gave up her 
career to bring up the family and support her husband in his law practice had the enhancement 

                                                
82  Note that s 1N(c) of the PRA states that “the principle that a just division of relationship property has 

regard to the economic advantages or disadvantages to the spouses or partners arising from their marriage, 
civil union, or de facto relationship or from the ending of their marriage, civil union, or de facto 
relationship”. 

83  In Jack v Jack [2014] NZHC 1495 at [34] Goddard J provided a list of cases when claimants were 
successful in establishing causation in terms of enhancement. See Sainsbury v Sainsbury [2013] NZFC 
867, RMAFH v LTS [2012] NZFC 7543, Smith v Smith [2007] NZFLR 33, K v K FC Papakura FAM-
2003-055-0406, 3 July 2007, and PNK v JMB FC Wellington FAM-2009-032-92, 5 October 2010. 

84  
85  X v X [2009] NZCA 399, [2010] 1 NZLR 601 at [49]. 
86  Jack v Jack [2014] NZHC 1495 at [51]. 
87  At [45] and [46]. 
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award granted to her by the Family Court taken away by the High Court.88 Faire J held there 
was not sufficient specific evidence to show a causal connection between the enhanced 
income and the division of functions. The bar is set even higher for enhancement cases by 
most judges. Faire J also considered that the wife had already been enhanced by getting a 
share of the super profits of the husband’s practice, and felt it would be “double-dipping” to 
get an enhancement award as well. However, this is not double-dipping at all. The super 
profits of the law practice are relationship property and shared equally. An enhancement 
claim is made because the husband gets the half share of the legal practice, but continues to 
have a much higher salary ($200,000 as opposed to $84,000) than his wife. It is the wife’s 
contribution to this salary by her support in the home and to the husband’s career that 
disparity is about. 
The Court of Appeal agreed with Faire J’s reasoning that the wife “cannot have further credit 
for enhancement of the practice value given she is to receive an equal share of that as part of 
the division of relationship property”.89 But the enhancement claim is not for the practice, it is 
for the husband’s enhanced earning.  
Then the Court of Appeal asks a very peculiar question – “the question instead then is how 
Ms Scott enhanced Mr Williams’ earning capacity post-separation”.90 That is not the question 
at all. The question is how Ms Scott enhanced Mr Williams’ earning capacity during the 
marriage by all the support she gave to him both personally and professionally. It is no 
different from the support Mrs Jack gave to Mr Jack.  
To rub salt into the wound the Court of Appeal said the enhancement was “mutual” because 
“Mr Williams supported Ms Scott while she returned to university and obtained a law 
degree”.91 There is no evidence of this support. During this time Ms Scott still cared for the 
parties’ children and the home and supported Mr Williams. Because of the divisions of 
function Ms Scott is not able to reap the benefits of her law degree, whereas Mr Williams has 
reaped the benefits of the support Ms Scott gave to him by earning a high salary. 
 
6.5. CALCULATION OF QUANTUM 
Professor Bill Atkin famously said that calculating a compensation award under s 15 was a 
matter of “plucking a figure out of the air”.92 It is an open-ended discretion. The Court of 
Appeal in X v X and Scott v Williams agreed that s 15 should not be “locked” into any 
particular formula for calculating quantum. In Scott v Williams the Court of Appeal said, 
“Each case will depend on its own facts, and no rule of thumb can be offered.”93 In Hodgson v 
Hodgson,94 Moore J said there are many ways of assessing quantum and the courts should not 
be shy to use particular methods to meet the particular circumstances of the case. 
The most common approach is the one in X v X.95 In the Family Court, this involved a 
consideration of the following “inputs”:96 

(1)  The “but for” income. 
                                                
88  
89  Scott v Williams [2016] NZCA 356, [2016] NZFLR 499 at [107]. 
90  At [108]. 
91  At [110]. 
92  Cite Bill Atkin’s article. 
93  At [112]. 
94  Hodgson v Hodgson [2016] NZHC 311. 
95  
96  See X v X [2008] NZFLR 512 at [62]. 
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(2)  A general contingency discount for non-collection of future income. 
(3)  A further contingency discount (or not) for the uncertainty of the “but for” income. 
(4)  The year which for the purpose of the s 15 claim the Court reasonably expected 

Mrs X to have resumed full-time work and therefore full re-entry level income. 
The other approach is to use what Viv Crawshaw describes as a “jury assessment approach”.97 
This was the approach adopted in Jack v Jack. In the Family Court Judge Grace said the 
figure could be calculated in a number of ways:98 

(i)  Calculating a figure which represents the value of the cumulative difference 
between the incomes of the respondent which he is projected to earn and the 
income he could expect to earn in the absence of the applicant’s support.  

(ii)  Assess in the round a lump sum based on a reasonable percentage of the high 
income earner’s income for a reasonable period of years for enhancement as a 
result of the division of functions within the marriage (i.e. 20% of income for 5 
years); or  

(iii)  Award the respondent a sum equivalent to one year’s tax income on the basis that 
at the date of separation, the respondent had approximately 11 years to go before 
age 65. 

It is not clear which aspects of the calculation Judge Grace used. The result was a 70/30 split 
of relationship property in favour of Mrs Jack. In the High Court, Goddard J upheld the result 
commenting that it was just to take into account that the relationship property pool was of a 
relatively modest size and that Mrs Jack still had continued responsibility for the parties’ 
youngest son. 
The amounts awarded have not been high. In X v X the amount was $240,000, which meant 
Mrs X received 53 per cent of the relationship property. In Williams v Scott Ms Scott was 
awarded 10 per cent of the $8.5 million of relationship property ($850,000) in the Family 
Court. This was lowered to $280,000 by the High Court and then put back up to $470,000 (5 
per cent more relationship property) by the Court of Appeal to recognise her loss of income. 
The Court of Appeal took into account the likelihood Ms Scott would work longer than Mr 
Williams, the substantial asset pool, and the income that may be generated from the interest.  
The purpose of s 15 is to address the economic disparity between the parties. The fact that 
income can be generated from the relationship property should not be relevant to calculating 
compensation for economic disparity. While the court has discretion to do what is ‘just’, such 
discretion should be exercised within the spirit of the legislative context. 
A simpler method that does not require valuations or an application of a complex formula is 
to first consider the degree of disparity, then to award compensation on a percentage basis 
increasing in 5 per cent increments depending on the degree of disparity. In Scott v Williams 
the Family Court used this approach to provide a 10 per cent disparity, which came out with a 
figure much the same as all the expert valuers and is much more cost effective. The Court of 
Appeal decided not to comment on whether or not this was an appropriate method.99  
 
7. POSSIBLE REFORMS 
Section 15 is easy to critique. What does “significant” mean? What is the purpose of this 
provision: Total equality of outcome, or something less? Is it primarily for loss of income 
earning potential, or for enhancing the other’ opportunity to earn income. How best to 

                                                
97  V. Crawshaw “Section 15 Refined” at 482. 
98  Carpenter v Carpenter [2013] NZFC 8396, [2014] NZFLR 9 at [138]. 
99  Cite this. 
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calculate the compensation? Given its future focus, what role should contingencies play given 
the uncertainties of life? What is the relationship between maintenance and disparity 
compensation? Is it better to provide for the future via maintenance, rather than via a large 
amount of relationship property?  
There is no doubt that s 15 has led to uncertainty in the legal profession. In her PhD thesis Dr 
Claire Green surveyed legal practitioners regarding how they thought disparity would apply 
in a particular fact scenario. The fact scenario was as follows:100 

The pool of relationship property: Valued at three million dollars. 
The marriage:  The marriage lasted 18 years. The couple met while at university (where 
they were both excellent students). They lived together for three years before their 
marriage. There are three children of the marriage – aged at 10, 12 and 15. The mother 
has the ongoing daily care of the children. 
The wife: Aged 43 years. The wife was an associate in a large commercial law firm. She 
gave up her career, over 12 years ago, after the birth of their second child, to focus solely 
on bringing up their children and supporting her husband. Prior to giving up her career 
she earned considerably more money than her husband. Within the last year she has 
commenced working part-time (school hours around the children’s needs) in a small 
general practice earning $40,000 gross per annum.  
The husband:  Aged 45 years. The husband is a top earning equity partner in a large 
accountancy firm – his earnings over the last three years have substantially increased – 
last year he earned $1.4 million gross.  

Dr Green than asked the participants views on whether, after the equal sharing of relationship 
property, there would be a significant disparity of income and living standards. The results are 
produced in the following graph: 

 
Results of the question: After the equal sharing of the relationship property do you 
think that there is going to be a significant disparity between their respective income 
and living standards? On a scale of 1 to 10, with 1 being of very little significance and 
10 being of great significance, where would you place the level of significance of this 
disparity?  

 

                                                
100  Claire Green’s thesis. 
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Dr Green then asked if the participants thought there was a significant disparity in their 
income and living standards, how likely did they think that this was as a result of the division 
of functions in the relationship. The results are as follows: 

 
Results of the question: If you thought there was a significant disparity in their income 
and living standards, how likely do you think that this disparity was a result of the 
division of functions in the relationship? On a scale of 1 to 10, with 1 being very 
unlikely and 10 being without a doubt, where would you place the likelihood of this 
disparity being a result of the division of functions in the relationship? 
 

Dr Green then asked the participants’ views on the existence of other factors that may have 
caused the disparity. The result are provided below: 

 
Results of the question: Can you comment on what other factors may have caused the 
disparity? 

 
Dr Green then asked the participants whether it was ‘just’ to make a compensatory payment 
to the wife? The answer was a resounding yes as shown from the below results: 
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Results of the question: In your opinion is it ‘just’ to make a compensatory payment to 
the wife? 
  

Dr Green then went on to ask the participants about the appropriate quantum of any such 
award with interesting results: 

 
Results from the question: How much a compensatory payment to the wife should be? 
 

Uncertainty is inevitable in areas of law that are discretionary, and even more so when there 
are different views on whether s 15 should even be in the legislation. Rules do not necessarily 
remove uncertainty. The reality is, that even with a rule providing for an entitlement to a 
50/50 split of relationship property, there still is uncertainty in terms of how to value the 
property concerned. It is easy to say that the “market value” should be used, but that is 
variable at the best of times. Then there is the issue of whether it should be valued at the date 
of hearing, or the date of separation.101 This can make a significant difference in a fluctuating 
market. Nothing is entirely certain in such matters.  
It is most important to be clear about the underlying principles that are being applied and why 
and then develop a straightforward method of application that is consistent with the 
underlying principles involved. In Miller v Miller; McFarlane v McFarlane Lord Nicholls 

                                                
101  PRA, s 2G. 
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clearly explained the underlying rationale behind disparity awards when he said such 
provisions are:102 

… aimed at redressing any significant prospective economic disparity between the parties 
arising from the way they conducted their marriage. For instance, the parties may have 
arranged their affairs in a way which has greatly advantaged the husband in terms of his 
earning capacity but left the wife severely handicapped so far as her own earning capacity 
is concerned. Then the wife suffers a double loss: a diminution in her earning capacity 
and the loss of a share in her husband’s enhanced income. This is often the case. 
Although less marked than in the past, women may still suffer a disproportionate 
financial loss on the breakdown of a marriage because of their traditional role as home-
maker and child-carer. 

As Jo Miles points out, there is also a loss of the relationship living standard and loss of 
shared wealth.103 
The same reasoning applies to other qualifying relationships. Fairness requires that there be 
compensation for their “double loss”. Loss of earnings and enhancement should be treated the 
same – they are also a “double loss”. This is different from maintenance, which is about an 
individual’s reasonable needs.104  
The disparity compensation paid in Miller v Miller; McFarlane v McFarlane was via a 
periodic payment rather than by maintenance. As Lord Nicholls said:105 

If one party’s earning capacity has been advantaged at the expense of the other party 
during the marriage it would be extraordinary if, where necessary, the court could not 
order the advantaged party to pay compensation to the other out of his enhanced earnings 
when he receives them. It would be most unfair if absence of capital assets were regarded 
as cancelling his obligation to pay compensation in respect of a continuing economic 
advantage he has obtained from the marriage. 

As it currently stands, s 15 only allows payment out of relationship property and not future 
income. The advantages of the approach in Miller v Miller; McFarlane v McFarlane is that 
the amount can be adjusted if the individuals’ circumstances change. The disadvantage is that 
the enforcement of periodic payments can create more litigation, stress, and ongoing hostility.  
If we continue with s 15 as it currently reads with payments coming out of relationship 
property, the compensation payment could be calculated as follows: 

1. What is the degree of disparity (eg 5%, 10%, 15%, 20%, 25%, 30%)? 
2. The compensation should reflect the degree of disparity taking account of future 

contingencies, which must be specified (eg age and health of the parties, time 
remaining until retirement, workforce stability etc). A specified percentage that is 
fair in the circumstances can be deducted for such contingencies. 

Such an approach would eliminate the complexities and costs of obtaining expert valuations. 
Judges have undertaken this exercise for years when assessing other exceptions such as short 
term relationships and extraordinary circumstances where they have a made a jury assessment 
of what contributions are fair in terms of moving away from a 50/50 split. There is no reason 
why it cannot be done with disparity. The bottom line is to keep things simple, applicable, and 
cost effective. 

                                                
102  Miller v Miller; McFarlane v McFarlane [2006] UKHL 24 at [13]. 
103  Jo Miles at 541. 
104  At [35]. 
105  At [32]. 
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The ALI scheme (American Law Institute’s Principles of the Law of Family Dissolution) is 
attractive as an amendment to s 15. First, there is no need to prove causation for loss. This is 
pragmatic and sensible. The New Zealand courts have nearly moved to this. 
Secondly, with regard to enhancement, the ALI scheme classifies it as loss of marital living 
standards. Jo Miles justifies it in the following way in a helpful commentary on the ALI 
scheme:106 

This is chosen as the head and measure of loss not on a contractual or contribution basis, 
but rather on a more subtle, relationship based approach, which recognises that over the 
course of a relationship the parties’ lives become increasingly intertwined, their life 
choices increasingly affected by that relationship and the expectation of its continuation, 
and their “sense of financial loss at divorce” increasing “as the psychological baseline 
against which the parties compare their post-dissolution life becomes their marital life 
rather than their life before marriage”. 

Causation does not have to be proven for loss of standard of living, rather it is shown by the 
disparity in income. According to Jo Miles, awards under the ALI scheme are usually 
calculated “by reference to the disparity between the parties’ earning capacity and the 
duration of the relationship, and of the child-care period during the relationship”.107 This 
disparity grows as the qualifying relationship endures. As Jo Miles aptly states:108 

As the relevant duration increases, so too does the proportion of the disparity that the 
claimant may recover, as the degree to which her future is entwined with and affected by 
the economy of the relationship increases over time. 

This means that the longer the parties’ relationship endures, the “greater is the proportion of 
loss recoverable, until the relationship reaches a length at which the rule permits the 
maximum award”.109 The absolute maximum award allowed under the ALI scheme would be 
50 per cent of the disparity, but the preferred upper limit is 40 per cent of the disparity.110 
 
8. CONCLUSION 
In the end, no matter what system we come up with, it totally depends on the mindset of 
lawyers and judges as to whether the principles and spirit of the system will be upheld. The 
reality is, if people want to subvert the underlying policies and principles, they will always 
find a way to do this in order to pursue what they personally think is fair, rather than how the 
legislation has determined it. 

                                                
106  Jo Miles. 
107  Jo Miles at 544. 
108  Jo Miles at 544. 
109  Jo Miles at 544. 
110  Jo Miles at 544. 


