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With fishing activities posing a serious threat 
to endemic marine animals, is our law and 
policy providing sufficient protection?  On 
19th November 2009, the University of Otago 
Research Cluster for Natural Resources Law 
addressed this issue by hosting a nationally 
significant symposium in Wellington entitled 
Protecting Marine Animals: A Law, Policy and 
Science Symposium.  The symposium brought 
together some of the leading science, law and 
policy thinkers to explore the future possibilities 
for protecting marine animals. Co-organisers 
of the symposium Associate Professor of 
Zoology, Liz Slooten, and senior law lecturers 
Nicola Wheen and Jacinta Ruru were motivated 
to host the successful symposium in light 
of recent events including the defeat of the 
Marine Animals Protection Law Reform Bill, 
the abandonment of the sea lion Population 

Management Plan, and the High Court review 
of the proposed dolphin protection regulations 
due.  That High Court decision was eventually 
made in February 2010 and a brief summary of 
it appears at the conclusion of this newsletter. 

A central goal for the research cluster is to 
generate research that has real value for New 
Zealanders, including for example, government, 
ngä iwi Mäori and local communities.  This 
symposium helped contribute towards this goal.

The purpose of this newsletter is to provide 
a glimpse into the papers presented at the 
symposium.  For more information on this 
symposium, the research cluster, and the 
cluster’s other activities, please see the Faculty of 
Law website at: www.otago.ac.nz/law/nrl  
or contact Jacinta Ruru at  
jacinta.ruru@otago.ac.nz.
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A Private Members Bill for 
Marine Animal Protection

Hon. Metiria turei, co-leader green 
Party of Aotearoa new Zealand
My bill, the Marine Animals Protection Law 
Reform Bill reformed the existing legislative tools 
to provide greater protection for marine animals. 
It was quite technical in altering three different 
Acts-the Marine Mammals Protection Act, the 
Fisheries Act, and the Wildlife Act to create 
greater consistency between them. It set clear 
species protection objectives and information 
principles and required proper monitoring across 
all three acts. It altered the relative powers of the 
Minister of Conservation and the Minister of 
Fisheries in developing population management 
plans, particularly removing the concurrent 
decision making power from the Minister of 
Fisheries.  The bill took a year to develop and 
required a great deal of expertise, so I want to 
acknowledge the work of Liz Slooten and Nicola 
Wheen and the many hours they spent on it.

I along with environmental organisations 
and committed individuals campaigned 
fiercely to gain support from other parties and 
acknowledged that we were open to changes 
at select committee stage. Despite this, the 
debate on my bill was a farce. None of the 
National Party speakers on the bill held any 
responsibility in conservation or fisheries and 
no minister spoke on it. The bill was supported 
by the Labour, Progressive and Mäori Parties, 
and voted down by National and Act.

Gareth Hughes, Green Party Spokesperson for 
Oceans and Fisheries will resubmit this bill to 
the Ballot.

New Zealand Sea Lions: Past and 
Present Threats

shaun McConkey, scientist, new Zealand 
sealion trust
New Zealand sea lions, once found the length of New 
Zealand, have been hunted historically by both Mäori 
and Europeans. This has reduced them to a restricted 
range with 99% of breeding at the Auckland Islands and 
Campbell Island. The sea lion population based on pup 
counts at the main breeding colonies has declined by 
50% in the last 10 years. 

The present threats are numerous but the most likely 
causes of the recent decline include disease outbreaks, 
fisheries by-catch, and starvation. Disease outbreaks 
are still poorly understood and very difficult to control. 
Starvation may be influenced if it is due to over-fishing 
but only if we can understand what food sources are 
important to sea lions and can manage those sustainably. 
By-catch due to the direct impact of fishers is perhaps 
the easiest to study and control if legislation allows. 

After 22 years of observer coverage and five years of 
mitigating measures (SLEDs) there is still disagreement 
over how many sea lions are caught and/or killed each 
year. Current estimates are based on historic data with 
little increase for 50% longer duration tows. Reductions 
in catch rates based on scant data from SLEDs allow the 
squid fishery to undertake as many tows as ever before. 

The population model being used to provide a range 
of by-catch limits for the Ministry of Fisheries to select 
from is unable to even fit observed data. When the sea 
lion pup count declined by 30% last year, the response 
from the Minister of Fisheries was to INCREASE the 
level of by-catch. This highlights the need for a change 
in the management response.

PresentAtiOn suMMAries

2 RESEARCH CLUSTER FOR NATURAL RESOURCES LAW



Effectiveness of new protection 
measures for Hector’s dolphin

associate Professor liz slooten, Zoology 
department, Otago university
A Threat Management Plan developed by Ministry of 
Fisheries and Department of Conservation identified 
mortality in fishing gear as the most serious threat to 
Hector’s dolphin. Protection measures introduced by Hon. 
Jim Anderton in 2008 are a major improvement, providing 
some protection for most of the species’ range. Some 
populations are expected to slowly recover (e.g. Otago 
and Southland) and others to continue declining (e.g. 
west coast of South Island). Overall, these new protection 
measures are expected to slow the decline but not to 
result in any meaningful population recovery. By contrast, 
without fisheries mortality the species could recover from 
its current level of about 8,000 individuals to about 15,000 
by 2050. Original population size was around 25,000-
30,000. 

The success of the new protection measures will depend 
on whether gillnet and trawl fisheries are replaced 
by selective, sustainable fishing methods, or whether 
fishermen using these methods will move to as yet 
unprotected areas. Monitoring and policing is also critical. 
At this stage, the number of independent observers 
on fishing vessels is too low to adequately monitor the 
number of dolphins caught. It is clear that dolphins are 
still being caught. For example, a dolphin was caught 
off Kaikoura, in an area where fishers were given an 
exemption from the dolphin protection measures. At this 
stage, there is no evidence from the observer programme 
to indicate that the number of dolphins caught is lower 
than before the new protection measures were introduced.

How the law lets down the “down-
under dolphin”

nicola Wheen, senior lecturer, law, 
Otago university
If deaths in fishing nets pose the greatest threat to the 
endangered Hector’s dolphin, why are these nets legal? Why 
does the Minister of Fisheries set fishing-related mortality 
limits for the New Zealand sea lion when the Department 
of Conservation has the responsibility for looking after 
protected animals? Why don’t the pups that starve onshore 
when their mothers drown in trawling nets count toward 
the fishing-related mortality limit for the sea lion? These 
questions arise from limitations in the legislation (Fisheries 
Act 1996, Marine Mammals Protection Act 1978 and 
Wildlife Act 1956) that provides for the protection of 
marine animals from the effects of fishing activities.

Six of the key limitations of this legislation are that: it 
favours the Minister of Fisheries; parts of it contain no 
statements of appropriate purpose or principle for the 
management of marine animals (and the principles that 
are set out are too weak); it is almost wholly discretionary; 
it authorises the Minister of Fisheries to act to limit fishing-
related mortality only when this is legally “necessary” (a 
strict test to meet); it is silent on duties to monitor; and it 
defines “fishing-related mortality” too narrowly.

Amendments proposed in the Marine Animals Protection 
Law Reform Bill would have remedied these issues, but the 
Bill was defeated on its first reading. This is disappointing: 
although benefits would flow from a comprehensive 
reform of marine law and policy, the specific changes 
to existing legislation proposed in the Bill offered a 
potentially more achievable and immediate way of making 
effective changes to the law.
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Does the law support sustainability of 
our fisheries?

Hon. Jim anderton, leader, Progressive Party
The Fisheries Act must be amended so that ministers have a 
clear mandate to protect our oceans as a priority, when fish 
stocks are low or a species is threatened with extinction.

The Act is unclear about when the minister can favour 
sustainability over commercial use, and act to protect a 
species like Orange Roughy for example, or endangered 
mammals like the Hector’s and Maui’s dolphins.

It demands that a minister prove beyond doubt that a 
species is threatened. But in reality, the information we get 
is often incomplete and flawed. It’s very hard to follow the 
behaviour of a fish stock. It’s an imperfect science.

That’s why internationally, there is consensus that where 
information is uncertain ministers should adopt a 
precautionary approach, and protect a species as a priority

In 2008 when I was Fisheries Minister, I introduced new 
rules and closed certain areas to commercial fishing in an 
effort to save Hector’s and Maui’s dolphin. The fishing 
industry took the government to court because they 
claimed that the proof was not absolute. 

That’s why I introduced a Bill to amend the act. I was 
determined to make it clear that the most important part 
of a minister’s job is to protect the sustainability of our 
fishing resource. 

But I couldn’t get the support across the House to get 
this amendment passed. The fishing industry got to the 
National party, to the Mäori Party and to NZ First, and 
they withdrew their support.

So we are left with a toothless fisheries act. This is a great 
shame. The industry would do well to consider that a fish 
in the sea is a fish in the bank, and we all benefit when we 
protect the resources in our oceans.

The Precautionary Principle in the 
New Zealand Fisheries Act: Whose Side 
is it On?

Catherine J iorns Magallanes, senior lecturer 
in law, Victoria university of wellington 
Section 10 of the New Zealand Fisheries Act 1996 has 
been interpreted wrongly by judges, lawyers and policy-
makers.  One effect of this misinterpretation has been the 
deaths of many more marine mammals than necessary

When s.10 was drafted, it was designed to allow decision-
makers under the Act to adopt precautionary approaches 
in order to protect the environment, including protecting 
fish stocks and marine mammals.   However, despite 
attempts by the Minister of Fisheries to take protective 
measures, some of them have been struck down by the 
courts when challenged by fishing companies using 
s.10.  This is the opposite of what was intended by 
s.10 when the Act was drafted.  I argue that s.10 has 
been misinterpreted and that adopting a method of 
interpretation which pays more attention to its overall 
purpose should produce different results.

An attempt was made to amend s.10 in 2008, supposedly 
in order to make its purpose of environmental protection 
more clear.  However, the amendment failed to address 
the real reason why the Minister lost the cases.  I therefore 
suggest that the policy- and law-makers failed to 
appreciate the legal cause of the problem and the effect of 
the proposed amendment.  These were again failures of 
interpretation. 

The proposed amendment was not proceeded with, due 
to successful political lobbying by the fishing industry.  We 
are left where we were: with a section that supposedly 
incorporates the precautionary principle but which has 
been used to strike down precautionary decisions.  Marine 
mammals are still dying because of it.
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Conservation of New Zealand’s 
seabirds

alan tennyson, Museum of nZ, te Papa tongarewa
New Zealand has a very high diversity of seabirds. Of 300 
seabird species worldwide, 98 breed in the NZ region and 
another 47 occur in NZ waters. These include 15 penguin 
species, 79 albatrosses and petrels, 23 pelicans, gannets, 
shags, darters, frigatebirds and tropicbirds and 28 skuas, 
gulls and terns. The 79 tubenose species (albatrosses and 
petrels) include 52 procellarids, 17 albatrosses, 8 storm 
petrels and 2 diving petrels. Most of these species have 
a vast range and are slow breeders. Half of the seabird 
species that breed in NZ are threatened. 

The key threats are introduced predators, pollution, 
fishing and climate change. Two species are extinct due 
to introduced mammals. Fisheries bycatch includes bird 
deaths in longlining, trawling and gillnetting. Longlining 
kills about 1000-2000 seabirds per year in NZ, of which 
nearly half are albatrosses. A similar number are killed 
in trawl fisheries each  year. The number of seabirds 
killed in gillnet fisheries is unknown, but a wide range 
of species are taken including shearwaters, penguins 
and shags. Fishing also has an indirect effect on seabirds 
through changing their access to prey, in some cases 
making prey (e.g. deep sea fish) more available but in 
some cases dramatically reducing fish stocks and therefore 
presumably reducing food availability for some seabirds. 

The potential effects of climate change are poorly known, 
but 95% declines of rockhopper penguin populations 
have been linked to sea temperature changes. Past 
management initiatives include eradication of pests such 
as rats and stoats from seabird colonies. Greater awareness 
of fisheries impacts has led to broader at-sea monitoring 
and legal protection at sea. Unsafe fishing methods are 
being eliminated or restricted and mitigation techniques 
have been trialed and introduced in some fisheries. For 
example, technical solutions trialed in long-line fisheries 
include chutes to ensure baited hooks are not visible at 
the surface, tori lines to scare birds and fish meal plants 
to ensure offal is not disposed of overboard while baited 
hooks are at or near the surface. 

Fisheries levies have been used to fund better monitoring 
of seabird colonies. Further progress is needed on predator 
control and awareness raising. Much better monitoring at 
sea and at seabird colonies is needed. Mitigation methods 
that have been shown to reduce seabird bycatch need to 
be made compulsory (rather than voluntary). Unsafe 
techniques should be eliminated or restricted through area 
closures. Sustainable fisheries management is needed to 
ensure seabirds have access to plentiful prey.

Protecting marine animals: Looking at 
the bigger picture

Raewyn Peart, senior Policy Analyst, 
environmental defence society
New Zealand was once a world leader in marine legislation 
and policy, with innovative approaches to marine 
reserves, fisheries management and planning for the 
coastal marine area. But we have now fallen badly behind. 
Key management areas have become dysfunctional, 
successive amendments have made the system even more 
fragmented, and marine animals are at increasing risk. 
Legislative reform is becoming increasingly urgent. 

At the same time good progress has been made in other 
parts of the world. In 2008 the European Commission’s 
Marine Strategy Directive came into force with the aim 
that all member states achieve ‘good environmental status’ 
of the marine environment by 2020. The following year 
the Marine and Coastal Access Act 2009 passed into law in 
the United Kingdom. This provides for the establishment 
of a Marine Management Organisation to integrate 
marine management functions, the implementation 
of marine spatial planning and provision for marine 
conservation zones.

A window of opportunity to reform oceans law in New 
Zealand is opening up. Oceans has been identified by 
the National Party as a priority area. The framework 
for managing aquaculture is under review as are the 
functions of the newly established Environmental 
Protection Authority which are likely to be expanded. 
New environmental legislation has been proposed for 
the exclusive economic zone. But more fundamentally, 
the government is revisiting the foreshore and seabed 
legislation which will raise the critical issue of how we 
should manage the marine area in a way that better 
recognises customary rights while still protecting the 
strong public interest in the area. 

The danger is that these reforms will continue the current 
‘band-aid’ approach to legislative change in this area. 
What is required is a comprehensive review and reform of 
marine law similar to the process undertaken during the 
1980s which resulted in the Resource Management Act 
1991.

For more information on this symposium, visit the University of otago 
Research Cluster for natural Resources law website at  

www.otago.ac.nz/law/nrl
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On thursday 27th May 2010, the research cluster 
for natural resources law is hosting Australian 
national university Professor of international 
law, donald r. rothwell.  Professor rothwell 
teaches and researches law of the sea, law of the 
polar regions, use of force, and implementation 
of international law within Australia.   rothwell 
has acted as consultant or been a member of 
expert groups for uneP, undP, iucn, the 
Australian government, and acted as advisor to 
the international Fund for Animal welfare (iFAw). 
in 2006, he was a member of the Paris Panel of 
independent legal experts on special Permit 
“scientific” whaling under international law, 
and in 2008, chaired the report of the sydney 

Panel of independent international legal experts 
on Japan’s special Permit (“scientific”) whaling 
under international law and the canberra Panel 
addressing the same issue.  rothwell is the current 
co-editor in chief of the Australian Year Book of 
international law.

Professor rothwell will be at the university of 
Otago on 27th May speaking on the current 
whaling campaign, whaling commission decisions 
and a potential case to the international court 
of Justice.  For more details, including the lecture 
room venue and times, please see the research 
cluster website at: www.otago.ac.nz/law/nrl

High Court decision, February 2010
The long-awaited judgment of the High Court on the Minister of Fisheries’ decision to extend prohibitions 
on set netting and trawling at various sites around New Zealand to protect Hector’s and Maui’s dolphin 
populations (New Zealand Federation of Commercial Fishermen and others v Minister of Fisheries, High 
Court Wellington CIV-2008-485-2016) was finally handed down on 23rd February 2010. 

The Minister of Fisheries had made this decision pursuant to section 15(2) of the Fisheries Act 1996.   
This sub-section reads:

In the absence of a population management plan, the Minister may, after consultation with the Minister 
of Conservation, take such measures as he or she considers are necessary to avoid, remedy, or mitigate the 
effect of fishing-related mortality on any protected species, and such measures may include setting a limit 
on fishing-related mortality.

Section 15(3) empowers the Minister to obtain information about fishing related mortality as follows:

The Minister may require, or authorise the chief executive to require, any person or class of persons 
listed in section 189 of this Act to give to the Minister or the chief executive such information relating to 
fishing-related mortality as the Minister or chief executive, as the case may be, considers necessary, and 
may require, or authorise the chief executive to require, such information to be given in the approved 
manner and form.

The Commercial Fishermen had argued that parts of the Minister’s decision were arbitrary and unfair 
because the Minister did not take into account the best available information, and had imposed measures 
that were not necessary. 

Justice Mallon of the High Court accepted their argument in relation to just two aspects of the Minister’s 
decision. She found that the Minister had based his decision to extend the set netting ban on the West Coast 
of the North Island from 4nm to 7nms, and his decision not to provide an exemption for butterfish gillnets 
at the top of the East Coast of the South Island, on inaccurate advice and so she referred these decisions back 
to the Minister. 

Most of the judgment focuses on the Fisheries Act’s requirement for the Minister to base decisions on the 
best available information. The Judge found this to mean that the Minister must be informed accurately as 
to what is the best available information, and must know what information is available, before making a 
decision to implement measures to protect marine animals from the effects of fishing. 

Justice Mallon also observed that the Minister may have to act on uncertain information, and confirmed that 
it is lawful for the Minister to take a precautionary approach by implementing measures that are preemptory 
in that they are designed to address effects of fishing that have not already occurred [para 126 and 201]. 
She noted further that in authorising the Minister to install measures to respond to the effects of fishing on 
protected species, the Fisheries Act “does not require that the effect be one that threatens their survival. An 
effect on the dolphins might, for example, be one that slows the rebuilding of dolphin numbers or ... which 
increases population fragmentation in a way that is undesirable for the dolphin species.” [para 201]

Upcoming Event


